United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






FILED OCTOBER 19, 1931 


PRINTED DECEMBER 12, 1931 


VI. S. 1 
IARV. 

D HI1 

ARI 

L] 
> : 

LIPS < 
HALL 

COXSTI 
A PARI 

ijj 

CT1 

EX r 

:ox com: 

r HOUSE 

PAX' 

COIV 

7 ANE 
IP ANY 

VXD I 

;xr 

n 

BI) S r J 

:ates 

FIDE] 

LITY< & G 

rUAI 

tAXTY 


• l * « 








Court of Appeals of the District of Columbia 

OCTOBER TERM, 1931 

No. 5526 


IVM. S. PHILLIPS CONSTRUCTION COMPANY AND 
HARVARD HALL APARTMENT HOUSE COMPANY 
AND UNITED STATES FIDELITY GUARANTY 
COMPANY, SURETY, APPELLANTS, 


vs. 


DAVID EFROSS, TRADING AS APEX DECORATING 

CO., APPELLEE. 


APPEAL FROM TIIF SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 
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Amended hill to enforce mechanic’s lien. 

Plaintiffs Exhibit 1. 

Answer of William S. Phillips Construction Co. to amended 

bill of complaint. j.1 

William S. Phillips Construction Co. Exhibit “A”. 

Note: William S. Phillips Exhibit -Ii” attached hereto 
same as Plaintiff’s Exhibit 1 attached to amended bill. 
Answer of defendant Harvard Hall Apartment House Com¬ 
pany . 
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Memorandum opinion. 
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Undertaking for release of lien. 

Decree: appeal noted. 
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Court of Appeals of the District of Columbia 


Xo. 5520. 

Wm. S. Phillips Construction Company and Harvard Hall 
Apartment House Company and United States [Fidelity <fc 
Guaranty Company, surety, appellants, 

vs. 

i 

David Efross, Trading as Apex Decorating Co. 


a Supreme Court of the District of Columbia, 

Equity. Xo. 50257. 


David Efross, Trading as Apex Decorating Co., Plaintiff, 

vs. 

I 

William S. Phillips Construction Co., a Corporation; 
Harvard Hall Apartment House Company, a Corporation; 
Union Trust Company of the District of Columbia, a Cor¬ 
poration, Trustees: Homer Phillips, and P. Hemjy Coates, 
Trustees, Defendants. 

United States of America, I 

District of Columbia, ss: I 

Be it remembered, That in the Supreme Court off the Dis¬ 
trict of Columbia, at the City of Washington, in saiq District, 
at the times hereinafter mentioned, the following papers were 
filed and proceedings had in the above-entitled cau^e, to wit: 


1—5526 a 



W.\I. S. PHILLIPS COXSTRUCTIOX COMPAXY 


1 Amended Bill to Enforce Mechanic * Lien. 

Filed October 19. 1929. 

In the Supreme Court of the District of Columbia, Holding a 

Court of Equity. 

Equity. No. 50257. 

David Kfross, Trading as Apex Decorating Co., Plaintiff, 


Wm. S. Phillips Constriction Co. et ah. Defendants. 

To the Honorable the Supreme Court of the District of Colum¬ 
bia, holding a Court of Equity: 

The Amended Bill of Complaint of David Efross. trading as 
the Apex Decorating Company, bv leave of Court here for 
that purpose first had and obtained, respectfully shows to the 
Court: 

1. That he is a citizen of the I nitial States, and a resident 
of the District of Columbia, is of full age and files this Amended 
Bill in his own right. 

2. The defendant Wm. S. Phillips ('oustruction Co. is a 
corporation organized and doing business under and by virtue 
of the laws of the State of Delaware, and is sued in its own 
right: the defendant Harvard Hall Apartment House Com¬ 
pany is a corporation organized and doing business under and 
bv virtue of the laws of the State of Delaware, and is sued in 
its own right: the defendant Union Trust Company of the 
District of Columbia is a corporation organized and doing 
business under and bv virtue of the laws of the United States 
applicable to the District of Columbia, and is sued as trustee, 
as hereinafter more fully appears: the defendants Homer 

Phillips and P. Henry Coates are citizens of the United 
2 States and residents of the District of Columbia, are 
of full age and are sued as trustee's as hereinafter more* 
fully appears. 

3. Heretofore, to wit, on the 2Sth day of March, 1929, the 
defendant Harvard Hall Apartment House Company was and 
since said date has continued to In* and is now the owner in fee 
simple of certain real estate in the District of Columbia de¬ 
scribed as follows: 
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o 

O 


All of Lots Two Hundred and sixtv-six (266), Two hundred 
and sixtv-sovon (267) and part of Lot Two hundiied and sixtv- 

* * i «< 


in ‘‘Lanier 
|o. 17, folio 57 


eight (268) in Abbic J. Turner’s subdivision 
Heights,” as per plat recorded in Liber County N 
of the Records of the Office of the Surveyor of t^ie District of 
Columbia, said part of Lot Two hundred and sixty-eight- (268) 
being described as follows: 

Beginning for the same on the North line of Quarry Road, 
at the Southwesterly corner of said lot, and running thence 
Southeasterly along said North line of Quarry Rogd, Fifty (50) 
feet to the Southeasterly corner of said lot, and running thence 
Northeasterly along the Easterly line of said lot, One Hundred 
and sixty-one and ninety hundredths (161.90) feet more or 
less to the Northeasterly line of said lot: thence along the said 
Northeasterly line of said lot. North Forty-one j(41) degrees 

twentv-four (24) minutes West, Twentv-one and fortv-four 

•- 7 * | 

hundredths (21.44) feet more or less, to the South line of 
Harvard Street, as condemned and taken by proceedings in 
District Court Case No. 970 of the Supreme (j’ourt of the 
District of Columbia: thence Westerly along the said South 
line of Harvard Street, so condemned and taken, Thirty- 
three and sixteen hundredths (33.16) feet o the West- 
3 erlv line of said lot: and thence Southwesterly along 
the said Westerly line of said lot. One Hundred and 


>re or less to 
land called 
conveyed to 
folio 269, of 
leseribed as 

ic Westerly 


sixty and eightv-four hundredths (160.84) feet me 
the place of beginning. Also part of a tract of 
“Mount Pleasant.” being a portion of the land 
John M. (Japp by Deed recorded in Liber 1596, 
the Land Records of the District of Columbia, 
follows: 

Beginning for the same at the intersection of t 
line of Lanier Place las said Lanier Place was condemned by 
proceedings in District Court Case No. 970 of the Supreme 
Court of the District of Columbia), with the Southwesterly 
line of the parcel of land conveyed to John M. Olapp in the 
above mentioned Deed, and running thence along said South¬ 
westerly line. Northwesterly Two hundred and fiftv-two and 

* * , i * 

thirtv-two hundredths (252.32) feet to the Southerly line of 
Harvard Street, as condemned aforesaid: thence along said 
Southerly line of Harvard Street, South Eightv-nine (89) 
degrees fifty-six (56) minutes thirty (30) second^ East, One 
hundred and seventy-two and sixty-four hundredths (172.64) 
feet: thence deflecting to the left, with the arc of a circle whose 
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radius is Seventv-five (75) foot. Southeasterly Twenty-seven 

and fortv-nine hundredths (27.49) feet to the Westerly line 

of Lanier Place: thence along said line. South Eight (S) degrees 

thirty-six (30) minutes thirty (30) seconds West. One hundred 

and seventy-two and fortv-three hundredths (172.43) feet to 
%■ * 

the point of beginning. The above-described land is desig¬ 
nated on the books of the Assessor of the District of 
4 Columbia, for taxation purposes, as Lots 200, 207, S05 
and S30 in Square 25S9. 


The defendant Harvard Hall Apartment House Company 

acquired said re&l estate from one William S. Phillips by deed 

dated December 3, 192S and recorded December 0. 192S in 

Liber sixtv-two hundred fiftv-nine ((>259). folio three hundred 
% • 

eightv-three (3S3). of the Land Records of the District of 
Columbia. 

4. On said 2Sth dav of March. 1929. said real estate was, 

« 

and the same now is, subject to a certain first deed of trust 
bearing date the 19th dav of November. 192S, and recorded 
on December 1. 192S. in Liber 0257. at folio 271. of the Land 
Records of the District of Columbia, whereby and whereunder 
one Wm. S. Phillips (unmarried), at the time of the execution 
of said deed of trust the owner of said real estate*, conveyed 
the same unto the defendant I nion Trust Company of the 
District of Columbia in trust to secure the Fidelity-Philadrl- 
phia Trust Company, a corporation organized and doing busi¬ 
ness under and by virtue of the laws of the State of Pennsyl¬ 
vania, in the sum of seven hundred and fifty thousand dollars 
(8750.000). represented by seven hundred and fifty (750) 
bonds, bearing date said 19th day of November. 192S. each for 
the principal sum of one thousand dollars (81.000). bearing 
interest at the rate of (>.4 r ^ per annum and maturing on the 
19th day of November, 1933. The said deed of trust recites, 
and the plaint iff avers that it is a fact, that the said Wm. S. 
Phillips had entered into a contract in writing with the Eidelity- 
Philadelphia Trust Company of Philadelphia. Pennsylvania, 
bearing date the 19th dav of November. 192 s. wherein the 
said Wm. S. Phillips agreed to erect upon said real (‘state a six 
and seven story and basement fire-proof apartment house 
within one (1) year from the date of said contract, 
5 according to plans and specifications prepared by Louis 
Justement. Architect, and further agreed that said real 
estate and apartment house during the course of construction 
and when fully'completed would be at all times kept free of 
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interest at 
or various 
ind dollars 


all liens, claims or demands under the Mechanicjs Lien Law 
of the District of Columbia, whether said liens, claims or 
demands were of record or not. 

5. On the 3rd day of December, 1028, by a certain deed of 

trust dated December 3, 1028. and recorded on the 6th day of 

December, 1028, in Liber 6250, folio 385 of the Land Records 

of the District of Columbia, the said defendant Harvard Hall 

Apartment House Company conveyed said real estate to the 

defendants Homer Phillips and P. Henry Coates, |as trustees, 

to secure the payment of an indebtedness of one hundred and 

fifty thousand dollars (8150,001)), represented by tyo hundred 

and fortv-four (244) notes, made bv the defendant Harvard 

Hall Apartment House Company, bearing date December 3, 

1928, payable to the Order of Helen Fagan, with 

the rate of 6 1 • / r per annum, said notes being 

amounts aggregating one hundred and fifty thousa 

(8150,000), said notes being payable at various (lates from 

twentv-four to eightv-three months after said date 
« * ' « 

6. On, to wit. the 28th day of November, 1928, the defend¬ 
ant Wm. S. Phillips Construction Co., as contractor, entered 
into a contract with the defendant Wm. S. Phillips and Harvard 
Hall Apartment House Company, purporting to be the owners 
of said real estate, whereby and whereunder the! defendant 
Wm. S. Phillips Construction Co. undertook to build an apart¬ 
ment house building on said real estate (only the defendant 
Harvard Hall Apartment House Company, however, being 
then the owner thereof). 

7. Thereafter, to wit, the 28th day of Mdrch, 1929, 
6 the defendant Wm. S. Phillips Construction Co. entered 
into a written agreement with the plaintiff, trading as 
the Apex Decorating Company, whereby and whereunder the 
plaintiff agreed to furnish the* material and perform all work 
for the painting shown on the architectural drawings of said 
proposed apartment house, numbered 1. 2, 3, 4, 5, 6 and 7 
and specification pages 40, 41 and 42, and in consideration 
thereof the said defendant Wm. S. Phillips Construction Co 
agreed to pay to the said plaintiff the sum of twelve 
six hundred seventy dollars (812,670), said payme 
made on the basis of 90% of the labor and material 


thousand 
nts to be 
k actually 


delivered to the building on the 13th day of eac|h month, 
payable on the 23rd day of said month and 90% ofjthe labor 
and materials actually delivered to the building on 
dav of each month, payable on the Sth dav of the 


the 28th 
following 
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month, loss all previous payments: the final payment of 10% 
retained on previous payments to he made within thirty days 
of the completion and acceptance of the building by the 
architect. A true copy of said agreement is filed with this Bill 
marked Plaintiff’s “Exhibit 1,” and is prayed to be read and 
taken as a part of this Bill. 

8. Thereafter, and pursuant to said contract between the 
plaintiff and the defendant Wm. S. Phillips Construction 
Company, the plaintiff began to furnish said labor and material 
to and upon said apartment house, and continued to furnish 
the labor and material, and to do the work specified in said 
contract, until the 10th day of August. 1020, when the union 
workmen employed by him on said job, without just cause, 
refused to proceed further therewith, leaving him without any 
union employees. On the same day the plaintiff agreed to 
resume work on said job on Monday. August 12. 1020, with 
non-union labor, but Wm. S. Phillips. President of the 
7 Wm. S. Phillips Construction Co.. acting for and on 
behalf of said corporation, and with full authority so 
to do. informed the said plaintiff that he would not permit 
him to complete said work with non-union labor. 

0. Thereafter, to wit, on the 12th day of August, 1920. the 
defendant Wm. S. Phillips (’oustruction Co- without the 
knowledge or consent of the plaintiff, broke open the store¬ 
room allotted to the said plaintiff at the said apartment house 
building, and possessed itself of his paint, materials and tools 
therein stored, and, with a staff of working men employed by 
it continued the work on said job. 

10. During the progress of the work on said job. the plaintiff 
furnished to the defendant Wm. S. Phillips Construction Co. 
labor and materials, which said labor and materials wen* 
delivered to. used in and upon and applied to said apartment 
house in accordance with said contract between the plaintiff 
and the defendant Wm. S. Phillips Construction Company, 
of the value of eight thousand, six hundred and sixtv-seven 
dollars (88.077), and the defendant Wm. S. Phillips Construc¬ 
tion Co. paid to the plaintiff on account of said labor and 
materials the sum of three thousand, five hundred fifty-five 
and 27 100 dollars (82.500.27), but has made no other or 
further payments on account thereof. 

11. Thereafter, on the 10th day of August. 1929. the plain¬ 
tiff. in accordance with law. filed in the office of the Clerk of 
the Supreme Court of the District of Columbia a Notice 
Numbered 12.741. of his intention to hold a mechanic's lien 
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against the interest of the defendants Wm. S. Phillips Con¬ 
struction Co., Harvard Hall Apartment House Company and 
Wm. S. Phillips, in said real estate and the building thereon, 
for the sum of Nine thousand six hundred fourteen 
S and 73 100 dollars ($9,014.73), for said labor and 
materials furnished, of which said notice a copy was 
duly served on the defendant Wm. S. Phillips Construction Co. 
on the 17th day of August, 1929, and a copy of which said 
notice was duly served on the defendant Harvard Hall Apart - 


mber, 1929. 
s have been 


ment House Company on the 11th day of Septd 

12. The plaintiff is not aware of what payment 
made by the defendant Harvard Hall Apartment House Com¬ 
pany to the defendant Wm. S. Phillips Construction Co. 
pursuant to said contract between the defendants Harvard 
Hall Apartment House Company and Wm. S. Phillips Con¬ 
struction Co. and prays that the said defendants, and each of 
them, be required in their answers hereto, to disclose, fully 
and at large, the amounts and dates of all payments made by 
the defendant Harvard Hall Apartment House Company to 
the defendant Wm. S. Phillips (instruction Company pursuant 
to said contract. 

The plaintiff prays: 

1. That the United States writ of subpoena issue against the 
defendants, and each of them, requiring them, pnd each of 
them, by a day certain to be therein named to appear herein 
and answer the exigency of this Pill of Complaint :| and if said 
writ be returned by the Marshal “Not to be found’* as to any 
of said defendants, that substitute service be had as authorized 
by law. 

2. That the plaintiff be decreed to be entitled to a lien for 
said sum of nine thousand, six hundred fourteen and 73/100 
dollars ($9,014.73), and that said lien may be enforced in 
accordance with law and equity, and the statute ip such case 
made and provided. 

3. That said real estate be decreed to be subject to the 
9 lien of the said plaintiff, and that the same be sold, and 
the proceeds of sale applied to the satisfaction of said 

lien. 

4. That if there be anv deficiencv in the amoun 
to satisfy said lien, the plaintiff may have a money 
the amount of such deficiency against the defendants Wm. S. 
Phillips Construction Company or Harvard Hall {\partment 
House Company, or both of them. 


necessary 
decree for 
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5. That if it be found that the defendant Harvard Hall 
Apartment House Company has failed, after the service upon 
it of said notice of lien, to retain out of any subsequent pay¬ 
ments becoming due to the defendant Win. S. Phillips Con¬ 
struction Company sufficient amount to satisfy the indebted¬ 
ness due from the defendant Win. S. Phillips Construction 
Company to the plaintiff, the plaintiff be decreed entitled to 
enforce his lien to the extent of the amount so accruing to the 
defendant Win. S. Phillips Construction Company. 

(>. And that the plaintiff may have such other and further 
relief as the nature of the case may require and to this Honor¬ 
able 1 Court seem meet and proper. 

APEX DECORATING COMPANY, 
By DAVID EFROSS. 

District of Columbia, .**: 

David Efross, being on oath first duly sworn according to 
law, deposes and says that he has read the' foregoing Amended 
Bill by him subscribed and knows the contents thereof: that 
he verily believes that all of the allegations therein contained 
are true. 

DAVID EFROSS. 

10 Subscribed and sworn to before me this 18th day of 

October, 1929. 

[notarial seal] CARL M. WEIGLE, 

Xotary Public in and for the 

District of Columbia. 

SELIG C. BREZ, 

SIMON, KOEXIGSBERGER, 

YOrXG A BREZ, 

.1 (torneijs for Plaintiff. 


Filed on behalf of David Efross. 


(Here follows Plaintiff’s Exhibit 1, side folios 11, 12, 13, 

and 14.) 




THE STANDARD FORM OF SUBCONTRACT 


FOR USE IN CONNECTION WITH TUP. FOURTH EDITION OK THE STVNDAKD 
FORM OF AGREEMENT AND GIN FRA I, CONDITIONS OF THE CONTRACT. 


This Korin of Subcontract liasjtlie approval of the National Association 
off Builders’ Exchanges, the National Association of Master Plumbers, the 
National Association of Sheet Metal Contractors of the United State*, the 
Association of Ivlcctragists, Intel nation.;!, the National Association of 
Marble Dealers, the Building Granite Quarr ! es Association, the Producers’ 
Council and the Building Trades I?mp iv^rs’ Association of the City of New 
York. 


COPYRIGHT 191 5-1925 BY THE AMERICAN INSTITUTE OF ARCHITECTS, THE OCTAGON, WASHINGTON, 0. C. 

RIGHTED AI.SO IN CANADA. 


COPY- 


THIS AGREEMENT, made this 28th 
by and between Apex Decorating Co. 
the Subcontractor and Wm. S. Phillips 

hereinafter called the Contractor. 


.lay of March 19 29 

hereinafter called 

Construction Co. 


WITNKSSK'I II, I hat the Subcontractor and Contractor for the considerations hereinafter 
named agree as follows: 

Section I. The Subcontractor agrees to furnish all material and perform all work as described 
in Section 2 hereof for (Here name the kind of building.) Apartment Building 

for (Here insert Hie .mine of the Owner.) Will . S. Phillips & HarVal’d Hall Apt. HOUSe CO 


hereinafter called the Owner, at (Here insert me locution of the work.) Harvard Street & Lanier 
Place, N. \V. 

in accordance with the General Conditions of the Contract between the Owner and the Contractor 
and in accordance with the Drawings and the Specifications prepared by 

hereinafter called the Architect, all of 
iccifications signed by the parties thereto or identified 
by the Architect, form a part of a Contract between the Contractor and the Owner dated, 
November H8 19 ^8> and hereby become a part of this Contract. 

Section 2. The Subcontractor and the Contractor agree that the materials to be furnished 

and work to be done by tile Subcontractor are (Here insert u precise description of the work, preferably by reference 
tu the uuinbeis of the Diuttiiif.s mid the pages of the Specifications.) 


Louis Justement, 

which General Conditions, Drawings and S| 


All painting shown on architectural drawings numbered 1, k*, 
5, 4, 5, 6 and 7 and specification pages 40, 41 and 4‘<d. 


Plaintiff*s Exhibit 1. 


FOURTH EDITION 1925 


FORM C-l 



Section 3. The Subcontractor agrees to complete the several portions anti the whole ol the 
work herein sublet by the time or times following: 

(Here insert the date or dates and if there be liquidated damages state them.) 


As rapidly as conditions on the job permit and in such 
manner as not to interfere with the work of other con¬ 
tractors • 


Section 4. The Contractor agrees to pay the Subcontractor for the performance of his work 
the sum of 

Twelve thousand six hundred and seventy Dollars (^11^,670.00) 

(? ) 

in current funds, subject to additions and deductions for changes as may be agreed upon, and to 
make payments on account thereof in accordance with Section 5 hereof. 


Payments shall be made on the basis of ninety (90) per cent 
of the labor and material actually delivered to the building on 
the 15th day of each month payable on the Idbrd day of said month 
and ninety (90) per cent of the labor and material actually de¬ 
livered to the building on the Id8th day of each month payable on 
the 8th day of the following month, less all previous payments. 
The final payment of 10$ retained from previous payments to be 
made within thirty day3 of the completion and acceptance of the 
building by the architect. 


FOURTH Kim ION 1925 


Section 5. 1 lie Contractor aiul Subcontractor agree to lie bound by tbe terms of the Agree¬ 
ment, tbe Cencral Conditions, Drawings and Specifications as far as applicable to this subcon¬ 
tract, and also by tbe following provisions: 


The Subcontractor apices— 

(a) To he hound to the Contractor by the terms of the 
Agreement, General Conditions, Drawings and Specifica¬ 
tions, and to assume toward him all the obligations and 
responsibilities that he, by those documents, assumes 
toward the Owner. 

(b) To submit to the Contractor applications for pay¬ 
ment in such reasonable time as to enable the Contractor 
to apply for payment under Article 21 of the (ieneral 
Conditions. 

(c) I o make all claims for extras, for extensions of time 
and for damages for delays or otherwise, to the Contractor 
in the manner provided in the General Conditions for like 
claims by the Contractor upon the Owner, except that 
the time for making claims tor extra cost is one week. 

The Contractor agrees— 

(d) To he hound to the Subcontractor by all the obliga¬ 
tions that the Owner assumes to the Contractor under the 
Agreement, General Conditions, Drawings and Specifica¬ 
tions, and by all the provisions thereof aliording remedies 
and redress to the Contractor from the Owner. 

(e) lo pay the Suhconliactor, upon the issuance of 
crMlficatcs, il issued lindert lie schedule of values deseiihed 
in Ann le 2 I of the ( ienei a I ('mid it ions, the a mount allowed 
to the Contiacloi on count <>| the Suhront! acini’?; wot k 
to the extent ol the Suheontiaeloi’s intrust thririn. 

tD lo pay the Suhconti.ntot, upon the issuaiue ol 
ccmfuwtcs, il issued otheiwise than as in y ), so th.it at 
all times Ins total payments shall he as huge in piopoiiion 
tv' the x aluo o( the xx.'ik done by him as the total amount 
tv' the Conttactot is to the value of the woik done 

' \ Y . .. 

• ’ *->***. 


• * ’% • \ 
X * v 

.’i.wva'v: : 

• •:;* vr v*/ ;' 


the S. tvx'nuactv't to such extent as may hr 
*v» xYntraet IXvuments ot the stiheontiaet, 
v'Sx* * \*» C $ t'' l C ather ot laigei payments 


KI411 


(li) lo pay the Subcontractor on demand for his work 
or materials as far as executed and fixed in place, less the 
ictained percentage, at the time the certificate should 
issue, even though the Architect fails to issue it for any 
cause not the fault of the Subcontractor. 

(j) To pay the Subcontractor a just share of any fire 
insurance money received by him, the Contractor, under 
Article 29 of the (ieneral Conditions. 

(k) To make no demand for liquidated damages or 
penalty for delay in any sum in excess of such amount as 
may he specifically named in the subcontract. 

(l) That no claim for services rendered or materials 
furnished by the Contractor to the Subcontractor shall he 
valid unless written notice thereof is given by the Con¬ 
tractor to the Subcontractor during the first ten days of 
the calendar month following that in which the claim 
originated. 

<m) T o give the Subcontractor an opportunity to he 
present and to submit evidence in any arbitration involv¬ 
ing his lights. 

(n) To name as arbitrator under at hit i at ion pincccdiugs 
.is piovided ill t lie ( ienei .il ('olid it ions the pr i son nominated 
by the Suheoul i aeloi, if the sole ealisr o| dispute is the 
woik, ui.itill.ils, lights oi itspousihihlus of the Knbinn- 
tl.n loi; ot, if ol thr Knbt outi.n loi and any othei suh- 
ioiiIi. iiloi lotnilv, >'• name as sin h alhiti.iloi the prison 
upon whom l hey agtt < 

I In' ( outtai lor and tin Jiuht oiiU m tor agftt that 

(o) In llie m.iili i of aihiUaliou, tin it rights and obltga 
lions and .ill pioteditie shall he analogous to thof# s»t 
lot i h in t hts i out t «m f. 

Nothing in this aim le shall treat# an f obligation on 
ilie pail td the Ownet lo pay to ot to s##- to tf,#- pa/tn^nt 
uf any sums lo any Suht omii.ic lot. 
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Answer of William S. Phillips Construction Co., 
Defendant , to Amended Bill of Compla\nt. 

Filed November 22, 1929. 


Comes now the defendant, William S. Phillips Construction 
Company, a corporation, and for answer to the Amended Bill 
of Complaint filed herein says: 

1, 2, 3, 4, and 5: Defendant admits the allegations contained 
in paragraphs 1, 2, 3, 4, and 5 of said Bill of Comblaint. 

(i. Answering paragraph 0, it admits that on, Ito-wit, the 
28th day of November, 1928, this defendant, as contractor, 
entered into a contract with the defendants Willianji S. Phillips 
and Harvard Hall Apartment House Company, purporting to 
be the owners of said real estate, whereby and whe|*eunder the 
defendant William S. Phillips Construction Comdany under¬ 
took to build an apartment house building on saidireal estate. 
Answering the allegation “only the defendant Harvard Hall 
Apartment House Company, however, being then the owner 
thereof,” so far as it is material, this defendant says that the 
title to the above described property did not pass i.o Harvard 
Hall Apartment House Company until December 3, 1928. 
Among the provisions contained in the said contract is the 
following: 


‘‘If the contractor should neglect to prosecute tpe work or 
fail to perform any provisions of this contract, the owner, 
after three da vs' written notice to the contractor mav, without 
prejudice to any other remedy he may have, make! good such 
deficiencies and may deduct the cost thereof from the payment 
then or thereafter due the contractor. Provided however, 
that the architect shall approve both such actions and the 
amount charged to the contractor.” i 

I 

A copy of said contract is filed herewith marked William S. 

Phillips Exhibit A and prayed to be made a p|irt hereof. 
10 7. Answering paragraph 7 of said Amended Bill of 

Complaint, defendant admits that on, to-witj, the 28th 
day of March, 1929, defendant entered into a written agree¬ 
ment with the plaintiff whereby and whereunder tlie plaintiff 
agreed to furnish the material and perform all work for the 

2—5520a 
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painting shown on the architectural drawings of said proposed 
apartment house numbered 1, 2, 3, 4, 5, 0, and 7 and specifica¬ 
tion pages 40, 41, and 42, and that in consideration thereof 
this defendant agreed to pay the plaintiff the sum of Twelve 
Thousand Six Hundred and Seventy (SI2.0)70) Dollars, said 
money to be paid in the manner and form alleged in said 
paragraph 7. Said contract further provided as follows: 

“The subcontractor agrees to complete the several portions 
and the whole of the work herein sublet by the time or times 
following: As rapidly as conditions on the job permit and in 
such manner as not to interfere with the work of other con¬ 
tractors." 

“To be bound to the contractor by the terms of the agree- 
ment, general conditions, drawings and specifications, and to 
assume towards him all the obligations and responsibilities 
that he bv those documents assumed towards the owner." 


In signing the above contract the plaintiff not only agreed 
to all the terms and conditions contained therein but agreed 
to the general conditions contained in the contract between 
Harvard Hall Apartment House Company, owner, and this 
defendant, above referred to. A copy of the contract between 
plaintiff and this defendant is filed herewith marked Defendant 
William S. Phillips Construction Company’s Kxhibit lb and 
prayed to be read at large herein. 

8. Answering paragraph S of said Amended Bill of Com¬ 
plaint, defendant admits that plaintiff began to furnish said 
labor and materials under said contract above sot forth 
17 and continued to furnish said labor and materials until 
the 10th of August, 1929, when the union workmen 
employed by him on said job refused to proceed further there¬ 
with, leaving him without union employees. Defendant has 
no personal knowledge of the justice of the cause for discon¬ 
tinuing said work and can neither admit nor deny that the 
cause was just. Defendant admits that on the same day plain¬ 
tiff offered to resume work on said job on Monday, August 12. 
1929. with non-union labor but defendant refused to permit 
him to complete the work with non-union labor because at the 
time of the signing of the contract between plaintiff and 
defendant, plaintiff was advised that only union labor could 
be employed upon the job, and it was only after plaintiff 
assured defendant that he would employ only union men that 
he was awarded the painting contract, and because on August 
10, 1929, when plaintiffs workmen refused to continue work 
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i 

on the building, as plaint iff well knew sub-contractors having 
charge of the brick work, the concrete work, thd* iron work, 
the plumbing and heating, the plastering, the electrical work, 
and the tile work all employed union men and thj^t all of said 
contractors had a large number of men employed jn and upon 
said building, and that in addition thereto defendant had at 
that time about 250 union carpenters working in arid upon said 
building, and well knowing that if defendant permitted him 
to put non-union men on the job all other union men employed 
on the job would quit work and prevent defendant and sub¬ 
contractors from carrying out their contracts respecting said 
building, which the plaintiff then and there knew Iwould be a 
violation of plaintiff's agreement with defendant |o complete 


the work on said building in such “manner as not 


to interfere 


with the work of other contractors.” Defendant further 
IS says that plaintiff well knew, and it was a fpet, that on 
August 10, 1929, when the union workmen employed 
by him refused to proceed further with the work, that every 
union man employed by the several subcontractors as well as 
the 250 carpenters employed by defendant were prepared to 
strike and would have struck if it had permitted plaintiff to 
place non-union men on the job. Defendant further says 
that on August 10. 1929. the owner of said building through 
its agents advised defendant verbally that if the work on the 
building stopped it would, after a three days’ noticejin writing, 
take over the work and complete the job as provided bv the 
terms of the contract between it and defendant, and on 
August 12. 1929, this defendant received written notice to that 
effect from tin* owner, .-ill of which was well kno|wn to the 
plaintiff. j 

9. Answering paragraph 9 of said Amended Biljl of Com¬ 
plaint. defendant denies that on the 12th day of August, 1929, 
or at any other time, without the knowledge or Consent of 
plaintiff, it broke open the store room allotted to the plaintiff 
at said apartment house building and possessed itself of his 
paint materials and tools therein stored and say 
August 10, 1929, after defendant refused to perm 
to place* non-union men on the job and thereby disrupt its 
whole organization and bring about a general strike, 1 tie up the 
work on the building and giving the owner grounds for taking 
over and completing the construction of the* building, as pro¬ 
vided bv the contract between the owner and this defendant, 
the plaintiff said that he could proceed no further and aban¬ 
doned the job. Thereafter a conference was held between a 


that on 
plaintiff 
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representative of the owner, a representative of the surety on 
the owner's building bond, the plaintiff and this defendant 
and the plaintiff there stated that he could go no further 

19 with the job, and on August 12, 1929, plaintiff removed 
his brushes, tools, equipment, and all of his paint 

material except about $50 worth of paint which was left in the 
pails used by the different painters. Defendant admits that 
on August 12, 1929, after the plaintiff had stated that he could 
go no further and had abandoned the job and had removed 
his brushes, tools, equipment and painting materials from the 
premises as above set forth this defendant employed union 
painters and continued work on the job and used the paint 
left in the pails as aforesaid toward the completion of the 
work. Defendant is now advised and believes: that it has for 
some time been the purpose of plaintiff to abandon the job 
and break his contract, and that plaintiff has purposely kept 
only a small supply of paint on hand, so that he would be pre¬ 
pared to quit at any time, and that the trouble with the union 
men was gladly seized upon as an opportunity and excuse for 
breaking the contract. 

10. Answering paragraph 10 of said Amended Bill of Com¬ 
plaint. defendant denies that the plaintiff furnished to tins 
defendant labor and materials of the value of Might Thousand 
Six Hundred and Seventy-seven ($.$.(>77) Dollars and says that 
whatever sum or sums were spent by the plaintiff either for 
labor or materials list'd on said building was spent in carrying 
out his own contract, to complete the painting for the sum of 
Twelve Thousand Six Hundred and Seventy (-Si2.07(0 Dollars. 
Defendant admits that it paid plaintiff Three Thousand, l ive 

Hundred Fiftv-fivc and Twentv-sevcn One-hundredths 

* • 

(S3,boo.27) Dollars, which it avers was on account of the con¬ 
tract price of Twelve Thousand Six Hundred and Seventy 
($12,(570) Dollars, and defendant admits that it has made no 
further payments on account of said contract price to 

20 the defendant, but says that because the plaintiff 
abandoned the contract between him and this defend¬ 
ant, this defendant was compelled to take over the work and 
complete the painting in accordance with the terms of said 
contract at a cost to this defendant of Ten Thousand, Two 
Hundred Ninety-seven and twenty-one Hundredths ($10,- 
297.21) Dollars for labor and Two Thousand. Might Hundred 
Fifty-six and ninety-four hundredths ($2.85(5.94) Dollars for 
material making a total cost of Thirteen Thousand, One 
Hundred Fifty-four and Fifteen-hundredths ($13,154.15) 
Dollars to complete the work which was uncompleted at the 
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for Twelve 
Bv reason 
lefendant in 
irteen-hun- 


time the plaintiff abandoned the job on August 10, 1929, 
making the total amount paid by this defendant for painting 
the said apartment house Sixteen Thousand, Sev^n Hundred 
Nine and Fourteen-hundredths (§10,709.14) Dollars, which 
includes the Three Thousand, Five Hundred Fifty-five and 
Twenty-seven-hundredths (83,555.27) Dollars paic to plaintiff 
before he abandoned the contract as above set forth, whereas 
the plaintiff had contracted to do the said painting 
Thousand, Six Hundred Seventy (812,070) Dollars, 
of the foregoing the plaintiff is indebted to this d 
the sum of Four Thousand, 'Thirty-nine and Foi 
dredths (84,039.14) Dollars being the difference between the 
contract price and what it actually cost this defendant to 
complete the work in accordance with the terms of the contract. 

11. Defendant admits the allegations contained in para¬ 
graph 11 of said Amended Bill of Complaint. 

12. Answering paragraph 12 of the Amended Hill of Com¬ 
plaint. this defendant says that the defendant Harvard Hall 
Apartment House Company paid the following •: mounts on 

account of the contract between the said H arvard Hall 
21 Apartment House Company and this defendant: 

1928. 


Dec. 

5 

Money Re 

leased. t" 

$35.000.00 

Jan. 

25 


. 

5,000.00 

Jan. 

30 



9.500.00 

Feb. 

15 



37.075.47 

Mch. 

1 



22,407.96 

Mch. 

15 



27.399.92 

Apr. 

1 

«« 


27.535.39 

Apr. 

15 



42,709.09 

May 

1 

«» 


36,492.90 

May 

15 

it 


32,094.37 

June 

1 

ii 


66.823.86 

June 

15 

ii 


61,660.65 

July 

1 

ii 


64,934.29 

July 

15 

ii 


53,118.29 

Aug. 

1 



66,812.99 

Sept. 

6 

ii 


10,000.00 

Oct. 

21 

i% 


47,500.00 

Oct. 

22 

ii 


4,466.75 

Nov. 

14 

ii 

ii 

1,490.94 

Oct. 

19 

Isadore Freund. 

5,000.00 

Oct. 

19 

Barber & Ross. 

2,000.00 

Sept. 

21 

Walter M. 

Ballard Co. 

9,656.32 
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Wherefore, the premises considered, the defendant prays: 

1. That the amended bill of coinplaint be dismissed with its 
reasonable costs assessed against the plaintiff: 

2. That the notice of lien heretofore filed by the 
22 plaintiff bo held void and for naught: 

3. That it be awarded a personal decree against plain¬ 
tiff for any sums spent by it in the completion of the painting 
according to plaintiff’s contract with this defendant less any 
sums due the plaintiff under said contract: 

4. That it be granted its expense of suit including reasonable 
counsel fees: 

5. And for such other and further relief as to the Court 
mav seem meet and proper. 

WILLIAM S. PHILLIPS CON¬ 
STRUCTION CO.. 

I By WILLIAM S. PHILLIPS, 

President. 

MILTON I). CAMPBELL. 

Atfornen for William S. Phillips Construction ('o. 

District of Columbia, To irit: 

I, Win. S. Phillips, being first duly sworn according to law. 
depose and say that I am President of William S. Phillips 
Construction Company, a corporation, named as one of the 
defendants in the above-entitled cause and that I have au¬ 
thority to execute this affidavit in its behalf: that I have 
read the contents of the foregoing answer by ine subscribed 
and know the contents thereof: that the facts and things 
therein stated of my own personal knowledge an* t rue and those 
stated upon information and belief I believe to be true. 

WILLIAM S. PHILLIPS. 

Subscribed and sworn to before me this 20th day of Novem¬ 
ber, 1029. 

[notarial skal.I ERNEST L. STEWART. 

X of ary Public. 1). C. 


Here follows William S. Phillips (’oustruction Co. Exhibit 

“A.” side folios 23-37.) 



.THE STANDARD FORM OF AGREEMENT BETWEEN CONTRACTOR 
AND OWNER FOR CONSTRUCTION OF BUILDINGS. 

ISSUED BY THE AMERICAN INSTITUTE OF ARCHITECTS FOR USE 
WHEN A STIPULATED SUM FORMS THE BASIS OF PAYMENT 


This Form of AgTetment has received the approval of the National Association of Builders’ 
Exchanges, the Associated General Contractors of America, the Joint Conference on Construc¬ 
tion Contracts, the National Association of Master Plumbers, the National Association of 
Sheet Metal Contractors of the United States. Association of Electrapists, International, the 
National Association of Marble Dealers, the Building Granite Quarries Association, the Pro¬ 
ducers' Council and the Building Trades Employers' Association of the City of New York. 


FOURTH EDITION, COPYRIGHT 1915 - 1918-1925 BY THE AMERICAN INSTITUTE OF ARCHITECTS, THE OCTAGON, WASHINGTON, I). C 
THIS FORM IS TO BE USED ONLY WITH THE STANDARD GENERAL CONDITIONS OF THE CONTRACT FOR 

CONSTRUCTION OF BUILDINGS 

THIS AGREEMENT made the.. 

day of....Nov ember.j n t j ie y ear Nineteen Hundred and .Tr.ejoity.T.£U&t.. 

by and be twee n... .'KA A A A Ml 1 . Phi A A A os. . Co ns true tip n Company... 


hereinafter called the Contractor, and... !¥ A A. A. A. MG.. .?.•.. P*)A A. A A P. /j nd.. Harvard.. H&1 J,. 


.. Af? -V. 1 ?.®HA..- s .~ P9.?? J?3oy.* .hereinafter called the Owner, 

WITNESSETH, that the Contractor and the Owner for the considerations herein¬ 
after named agree as follows: 

Article 1. Scope of the Work —The Contractor shall furnish all of the materials 
and perform all of the work shown on the Drawings and described in the Speci¬ 
fications entitled 


Apartment House for \Ym* 8. Phillies 


:?.ll A.. A ryp r a Hal 1..Ap.gr tmen t. .He u e... .Qq. . 


(Here insert the caption descriptive of the work as used on the Drawings and in the other Contract Documents) 

as per plans and specifications* 


prepared by. .Louis Jus tene nt 


acting as and in these Contract Documents entitled the Architect; and shall do 
everything required by this Agreement, the General Conditions of the Contract, 
the Specifications and the Drawings. 


WILLIAM S. PHILLIPS CONSTRUCTION CO* 


FORM AI 

Agreement between Contractor and Owner. 
Fourth Edition — Five Page^ — Page 1. 


EXHIBIT "A" 













Article 2. Time of Completion —The work to be performed under this Contract 

shall be com m e n ce d .... A UIO £ d i a tel ,Y. . .after _ s i . of.. .kai.s. . c. g.r\ t r &&£. . 

and shall be substantially completed....M.tMn..xdn.e..w.QXLt.tis..-f.r.c>^i..dat§.?.. 

(Here insert stipulation as to liquidated damages, if any.) 


Article 3. The Contract Sum —The Owner shall pay the Contractor for the per¬ 
formance of the Contract, subject to additions and deductions provided therein, in 


current funds as followsix.TV-.hd V.?. ( A.<?*. ..TA f.t y_..Trioasanri n nd _ .K o /_! 0 0. _liars.. 

(State here the lump sum amount, unit prices, or both, ns desired in individual cases.) 

($b‘;0,0C0 *00) • On architects certificates, same to bn »>aid on the 1st 
and l[;th of each monthf 10-1 to be retained until building is finished 


u- • 


release of 1 iens furnished• 


Where the quantities originally contemplated are so changed that application of 
the agreed unit price to the quantity of work performed is shown to create a har - 
ship to the Owner or the Contractor, there shall he an equitable adjustment of t 

Contract to prevent such hardship. 
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Article 4. Progress Payments —The Owner shall make payments on account of 
the Contract as provided therein, as follows: 

On or about the. Lst..and..l.5th .day of each month.DAftSAx.per 

cent of the value, based on the Contract prices, of labor and materials incorporated 

in the work and of materials suitably stored at the site thereof up to the. 

day of that month, as estimated by the Architect, less the aggregate of previous 
payments; and upon substantial completion of the entire work, a sum sufficient 

to increase the total payments to..ninety..per cent of the contract 

price. ...Six Hundred and f ty Thou .sand Dollars^ $650,000 *00) . 

(Insert here any provision made for limiting or reducing the amount retained after the work reaches a certain stage of completion.) 


Article 5. Acceptance and Final Payment —Final payment shall be due.....VdAf.A.X.... 
days after substantial completion, of the work provided the work be then fully 
completed and the Contract fully performed. 

Upon receipt of written notice that the work is ready for final inspection and 
acceptance, the Architect shall promptly make such inspection, and when he 
finds the work acceptable under the Contract and the Contract fully performed 
he shall promptly issue a final certificate, over his own signature, stating that the 
work provided for in this Contract has been completed and is accepted by him 
under the te*ms and conditions thereof, and that the entire balance found to be 
due the Contractor, and noted in said final certificate, is due and payable. 


Before issuance of final certificate the Contractor shall submit, evidence satis¬ 
factory to the Architect that all payrolls, material bills, and other indebtedness 
connected with the work have been paid. 


If after the work has been substantially completed, full completion thereof is 
materially delayed through no fault ot the Contractor, and the Architect so certifies, 
the Owner shall, upon certificate of the Architect, and without terminating the 
Contract, make payment of the balance due for that portion of the work fully 
completed and accepted. Such payment shall he made under the terms and con¬ 
ditions governing final payment, except that it shall not constitute a waiver ot 

claims. 


Agreement between Contractor and Owner. 
Fourth Edition Five Pages Page * 










Article 6. The Contract Documents— The General Conditions of the Contract, the 
Specifications and the Drawings, together with this Agreement, form the Contract, 
and they are as fully a part of the Contract as if hereto attached or herein repeated. 
The following is an enumeration of the Specifications and Drawings: 

Specifications for mechanical equipment as written by H* Frank Heim* 
Specifications for all other work as wri tten by the architect* 
Drawings for plumbing, heating, ventilating, wiring and elevators 
as prepared by 3* Frank Heim* 

Structural drawings as prepared by M* S* Rich* 

All other drawings as prepared by the architect* 


Agreement between Contrac.or and Owner. 
Fourth Edition — Five Pages — Page 4. 



IN WITNESS WHEREOF the parties hereto have executed this Agreement, the 
day and year first above written* 


Attest: 


WILLIAM S. PHILLIPS CJOTTSTRUCTIOIT COMPANY 
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TITLE PAGE 


TITLE AND LOCATION OF THE WORK: 


NAME AND ADDRESS OF THE OWNER: 


NAME AND ADDRESS OF THE ARCHITECT: 

TITLES OF DOCUMENTS BOUND HEREWITH 
AND ENUMERATION OF DRAWINGS: 
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the general conditions of the contract 

FOR THE CONSTRUCTION OF BUILDINGS 
Standard I'orm ol The American Institute of Architects 

These General Condition* have received the approval of the National Assertion of Builders* 
Exchanges, the Associated General Contractors of America, the Joint Conference on Construe- 

Sheet MetaTrA Nutional Association of Master Plumbers; the National Association of 
Sheet Metal Contractors of the United State*. Association of !• lectragists. International, the 

rhmVrV n 1 a r > C * he »u>Wing Granite Quarries Association, the Pro¬ 

ducers Council and the Building I rades Employer* Association of the City of New York 


FOURTH TUITION, COPYRIGHT 1915-191S-1925 BY TUB AMERICAN INSTITUTE OP ARCHITECTS, THE OCTACO.V 

WASHINGTON, 1). C. ’ 

INDEX TO THE ARTICLES OF THE GENERAL CONDITIONS 


1. Definitions. 

2. Execution, Correlation and Intent of Documents. 

3. Detail Drawings and Instructions. 

4. Copies Furnished. 

5. Shop Drawings. 

6. Drawings and Specifications on the Work. 

7. Ownership of Drawings and Models. 

8. Samples. 

9. Materials, Appliances, Employes. 

10. Royalties and Patents. 

11. Surveys, Permits and Regulations. 

12. Protection of Work and Property. 

13. Inspection of Work. 

14. Superintendence: Supervision. 

15. Changes in the Work. 

16. Claims for Extra Cost. 

17. Deductions for Uncorrectcd Work. 

IX. Delays and Extension of Time. 

19. Correction of Work Before Final Payment. 

20. Correction of Work After Final Payment. 

21. Owner’s Right to do Work. 

22. Owner’s Right to Terminate Contract. 


23. Contractor s Right to Stop Work or Terminate Contract. 

24. Applications for Payments. 

25. Certificates of Payments. 

26. Payments Withheld. 

27. Contractor’s Liability Insurance. 

28. Owner’s Liability Insurance. 

29. Fire Insurance. 

30. Guaranty Bonds. 

31. Damages. 

32. Liens. 

33. Assignment. 

34. Mutual Responsibility of Contractors. 

35. Separate Contracts. 

36. Subcontracts. 

37. Relations of Contractor and Subcontractor. 

38. Architect’s Status. 

39. Architect’s Decisions. 

-10. Arbitration. 

41. Cash Allowances. 

42. Use of Premises. 

43. Cutting, Patching and Digging. 

44. Cleaning Up. 


Art. 1. Definitions. 

(a) The Contract Documents consist of the Agreement, the General Conditions ol 

the Contract, the Drawings and Specifications, including all modifications 
thereof incorporated in the documents before their execution. These form 
the Contract. 

(b) The Owner, the Contractor and the Architect are those mentioned as such in the 

Agreement. They are treated throughout the Contract Documents as if each 
were of the singular number and masculine gender. 

(c) The term Subcontractor, as employed herein, includes only those having a direct 

contract with the Contractor and it includes one who furnishes material worked 
to a special design according to the plans or specifications of this work, but 
does not include one who merely furnishes material not so worked. 

(d) Written notice shall be deemed to have been duly served if delivered in person 

to the individual or to a member of the firm or to an officer of the corporation 
for whom it is intended, or if delivered at or sent by registered mail to the last 
business address known to him who gives the notice. 

(e) The term “work” of the Contractor or Subcontractor includes labor or materials 

or both. 

(f) All time limits stated in the Contract Documents are of the essence of the Contract. 

(g) The law of the place of building shall govern the construction of this Contract. 

FORM A2 

General Conditions. Fourth Edition 
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Art. 2. Execution, Correlation and Intent of Documents. —1 he Contract Documents shall he signed 
in duplicate by the Owner and the Contractor. In case the Owner and the Contractor fail to sign 
the General Conditions, Drawings or Specifications, the Architect shall identify them. 

The Contract Documents arc complementary, and what is called for by any one shall he as 
binding as if called for by all. The intention of the documents is to include all labor and materials, 
equipment and transportation necessary for the proper execution of the work. It is not intended, 
however, that materials or work not covered by or properly inferable from any heading, branch, 
class or trade of the specifications shall be supplied unless distinctly so noted on the drawings. 
Materials or work described in words which so applied have a well-known technical or trade meaning 
shall be held to refer to such recognized standards. 

Art. 3. Detail Drawings and Instructions. — I he Architect shall furnish with reasonable prompt¬ 
ness, additional instructions, by means of drawings or otherwise, necessary for the proper execution 
of the work. All such drawings and instructions shall be consistent with the Contract Documents, 
true developments thereof, and reasonably inferable therefrom. 

1 he work shall be executed in conformity therewith and the Contractor shall do no work 
without proper drawings and instructions. 

1 he Contractor and the Architect, if either so requests, shall jointly prepare a schedule, subject 
to change from time to time in accordance with the progress of the work, fixing the dates at which the 
various detail drawings will be required, and the Architect shall furnish them in accordance with that 
schedule. Under like conditions, a schedule shall be prepared, fixing the dates for the submission 
of shop drawings, for the beginning of manufacture and installation of materials and for the com¬ 
pletion of the various parts of the work. 

Art. 4. Copies Furnished. —Unless otherwise provided in the Contract Documents the Architect 
will furnish to the Contractor, free of charge, all copies of drawings and specifications reasonably 
necessary for the execution of the work. 


Art. 5. Shop Drawings. —The Contractor shall submit with such promptness as to cause no delay 
in his own work or in that of any other C ontractor, two copies of all shop or setting drawings and 

„ _l 1.. 1 _ _! l r . i i r.i • i < i » i • in . .. 


deviations from drawings or specifications, unless he has in writing called tne /vrcmtect s attention 
to such deviations at the time of submission, nor shall it relieve him from responsibility for errors of 
any sort in shop drawings or schedules. 

Art. 6. Drawings and Specifications on the Work —The Contractor shall keep one cony of all draw¬ 
ings and specifications on the work, in good order, available to the Architect and to his repre¬ 
sentatives. # . 

Art. 7. Ownership of Drawings and Models — All drawings, specifications and copies thereof 
furnished by the Architect are his property. They are not to be used on other work and, with the 
exception of the signed Contract set, are to be returned to him on request, at the completion of the 
work. All models are the property of the Owner. 

Art 8. Samples. —The Contractor shall furnish for approval all samples as directed. I he work 
shall be in accordance with approved samples. 

Art. 9. Materials, Appliances, Employes. —Unless otherwise stipulated, the Contractor shall pro¬ 
vide and pay for all materials, labor, water, tools, equipment, light, power, transportation and other 

facilities necessary for the execution and completion of the work. . , , n 

Unless otherwise specified, all materials shall be new and both workmanship and materials shall 
be of good quality. The Contractor shall, if required, furnish satisfactory evidence as to the kind 

and quality of materials. ...... , , , 

The Contractor shall at all times enforce strict discipline and fi ood order among his cmploy cs > 
and shall not employ on the work any unfit person or any one not skilled in the woik assigned 
1 * 

Art. 10. loyalties and Patents.—The Contractor shall pay all royalties and license fees. He shall 
defend all suits or claims for infringement of any patent rights and shall save the Owner harm ess 
fron loss on account thereof, except that .he Owner shall he responsible for all such loss when a 
oa ticuW process or the product of a particular manufacturer or manufacturers is specified In. 
f the Contractor has information that the process or article specified is an mfimgement of a patent 
he shall h“;csponsihle for such loss unless he promptly gives such n,limitation to the Architect ... 

Owner. 


General Conditions. 


Fourth Kdition Ten Pngcs l'«K« 2. 



Art* 11* Surveys, Permits and Regulations. —The Owner shall furnish all surveys unless otherwise 
specified. Permits and licenses of a temporary nature necessary for the prosecution of the work shall 
be secured and paid for by the Contractor. Permits, licenses and easements for permanent struc¬ 
tures or permanent changes in existing facilities shall be secured and paid for by the Owner, unless 
otherwise specified. 

The Contractor shall give all notices and comply with all laws, ordinances, rules and regulations 
bearing on the conduct of the work as drawn and specified. If the Contractor observes that the 
drawings and specifications are at variance therewith, he shall promptly notify the Architect in 
writing, and any necessary changes shall be adjusted as provided in the Contract for changes in the 
work. If the Contractor performs any work knowing it to be contrary to such laws, ordinances, 
rules and regulations, and without such notice to the Architect, he shall bear all costs arising 
therefrom. 


Art. 12. Protection of Work and Property. —The Contractor shall continuously maintain adequate 
protection of all his work from damage and shall protect the Owner’s property from injury or loss 
arising in connection with this Contract. He shall make good any suen damage, injury or loss, 
except such as may be directly due to errors in the Contract Documents or caused bv agents or 
employes of the Owner. He shall adequately protect adjacent property as provided by law and the 
Contract Documents. He shall provide and maintain all passage ways, guard fences, lights and 
other facilities for protection required by public authority or local conditions. 

In an emergency affecting the safety of life or of the work or of adjoining property, the Con¬ 
tractor, without special instruction or authorization from the Architect or Owner, is hereby per¬ 
mitted to act, at his discretion, to prevent such threatened loss or injury, and he shall so act, without 
appeal, if so instructed or authorized. Any compensation, claimed by the Contractor on account 
of emergency work, shall be determined by agreement or Arbitration. 

Art. 13. Inspection of Work. —The Architect and his representatives shall at all times have access 
to the work wherever it is in preparation or progress and the Contractor shall provide proper 
facilities for such access and for inspection. 

If the specifications, the Architect’s instructions, laws, ordinances or any public authority 
require any work to be specially tested or approved, the Contractor shall give the Architect timely 
notice of its readiness for inspection, and if tne inspection is by another authority than the Architect, 
of the date fixed for such inspection. Inspections by the Architect shall be promptly made, and 
where practicable at the source of supply. If any work should be covered up without approval or 
consent of the Architect, it must, if required by the Architect, be uncovered tor examination at the 
Contractor’s expense. 

Re-examination of questioned work may be ordered by the Architect and if so ordered the work 
must be uncovered by the Contractor. If such work be found in accordance with the Contract 
Documents the Owner shall pay the cost of re-examination and replacement. If such work be 
found not in accordance with the Contract Documents the Contractor shall pay such cost, unless 
he shall show that the defect in the work was caused by another Contractor, and in that event the 
Owner shall pay such cost. 


Art. 14. Superintendence: Supervision. —The Contractor shall keep on his work, during its progress, 
a competent superintendent and any necessary assistants, all satisfactory to the Architect. The 
superintendent shall not be changed except with the consent of the Architect, unless the super¬ 
intendent proves to be unsatisfactory to the Contractor and ceases to be in his employ. I'he 
superintendent shall represent the Contractor in his absence and all directions given to him shall be 
as binding as if given to the Contractor. Important directions shall be confirmed in writing to the 
Contractor. Other directions shall be so confirmed on written request in each case. 


The Contractor shall give efficient supervision to the work, using his best skill and attention. 
He shall carefully study and compare all drawings, specifications and other instructions and shall 
at once report to the Architect any error, inconsistency or omission which he may discover, but he 
shall not he held responsible for their existence or discovery. 

Art 15 Chances in the Work.— The Owner, without invalidating the Contract, may order extra 

work or make"ha,tees bv altering, addinc to or deductinc from the work, the Contract Sum being 
.. , i* i Ail wrirk shall be executed under the conditions of tlie oiigin.il contiact 

extension of time caused*thereby shall be adjusted at .be tune of ordering 

such change. 
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In giving instructions, the Architect shall have authority to make minor changes in the work, 
not involving extra cost, and not inconsistent with the purposes of the building, hut otherwise, except 
in an emergency endangering life or property, no extra work or change shall he made unless in 
pursuance of a written order from the Owner signed or countersigned by the Architect, or a written 
order from the Architect stating that the Owner has authorized the extra work or change, and no 
claim for an addition to the contract sum shall be valid unless so ordered. 

The value of any such extra work or change shall be determined in one or more of the following 
ways: 

(a) By estimate and acceptance in a lump sum. 

(b) By unit prices named in the contract or subsequently agreed upon. 

(c) By cost and percentage or by cost and a fixed fee. 

If none of the above methods is agreed upon, the Contractor, provided he receives an order a 
above, shall proceed with the work. In such case and also under case (c), he shall keep and preseiv,. 
in such form as the Architect may direct, a correct account of the net cost of labor and materials, 
together with vouchers. In any case, the Architect shall certify to the amount, including reasonable 
allowance for overhead and profit, due to the Contractor, rending final determination of value, 
payments on account of changes shall be made on the Architect’s certificate. 

Art. 16. Claims for Extra Cost. —If the Contractor claims that any instructions by drawings or 
otherwise involve extra cost under this contract, he shall give the Architect written notice thereof 
within a reasonable time after the receipt of such instructions, and in any event before proceeding 
to execute the work, except in emergency endangering life or property, and the procedure shall 
then be as provided for changes in the work. No such claim shall be valid unless so made. 

Art. 17. Deductions for Uncorrected Work. —If the Architect and Owner deem it inexpedient to 
correct work injured or done not in accordance with the Contract, an equitable deduction from the 
contract price shall be made therefor. 

Art. 18. Delays and Extension of Time. —If the Contractor be delayed at any time in the progress 
of the work by any act or neglect of the Owner or the Architect, or of any employe of either, or by 
any other Contractor employed by the Owner, or by changes ordered in the work, or by strikes, 
lockouts, fire, unusual delay in transportation, unavoidable casualties or any causes beyond the 
Contractor’s control, or by delay authorized by the Architect pending arbitration, or by any cause 
which the Architect shall decide to justify the delay, then the time of completion shall be extended 
for such reasonable time as the Architect may decide. 

No such extension shall be made for delay occurring more than seven days before claim therefor 
is made in writing to the Architect. In the case of a continuing cause of delay, only one claim is 
necessary. 

If no schedule or agreement stating the dates upon which drawings shall be furnished is made, 
then no claim for delay shall be allowed on account of failure to furnish drawings until two weeks 
after demand for such drawings and not then unless such claim be reasonable. 

This article does not exclude the recovery of damages for delay by either party under other 
provisions in the contract documents. 

Art. 19. Correction of Work Before Final Payment. —The Contractor shall promptly remove from 
the premises all materials condemned by the Architect as failing to conform to the Contract, whether 
incorporated in the work or not, and the Contractor shall promptly replace and re-execute his own 
work in accordance with the Contract and without expense to the Owner and shall bear the expense 
of making good all work of other contractors destroyed or damaged by such removal or replacement. 

If the Contractor does not remove such condemned work and materials within a reasonable 
time, fixed by written notice, the Owner may remove them and may store the material at the expense 
of the Contractor. If the Contractor does not pay the expenses of such removal within ten days’ 
time thereafter, the Owner may, upon ten days’ written notice, sell such materials at auction or at 
private sale and shall account for the net proceeds thereof, after deducting all the costs and expenses 
that should have been borne by the Contractor. 

Art. 20. Correction of Work After Final Payment. —Neither the final certificate nor payment nor 
any provision in the Contract Documents shall relieve the Contractor of responsibility for faulty 
materials or workmanship and, unless otherwise specified, he shall remedy any defects due thereto 
and pay for any damage to other work resulting therefrom, which shall appear within a period of 
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one year from the date of substantial completion. The Owner shall give notice of observed defects 
with reasonable promptness. All questions arising under this article shall be decided by the Archi¬ 
tect subject to arbitration. 

Art. 21. The Owner’s Right to Do Work.—If the Contractor should neglect to prosecute the work 
properly or fail to perform any provision of this contract, the Owner, after three Jays’ written notice 
to the Contractor may, without prejudice to any other remedy he may have, make good such de¬ 
ficiencies and may deduct the cost thereof from the payment then or thereafter due the Contractor, 
provided, however, that the Architect shall approve both such action and the amount charged to the 
Contractor. 

Art. 22. Owner’s Right to Terminate Contract. —If the Contractor should be adjudged a bank¬ 
rupt, or if he should make a general assignment for the benefit of his creditors, or if a receiver should 
he appointed on account of his insolvency, or if he should persistently or repeatedly refuse or should 
fail, except in cases for which extension of time is provided, to supply enough properly skilled work¬ 
men or proper materials, or if he should fail to make prompt payment to subcontractors or for 
material or labor, or persistently disregard laws, ordinances or the instructions of the Architect, or 
otherwise be guilty of a substantial violation of any provision of the contract, then the Owner, upon 
the certificate of the Architect that sufficient cause exists to justify such action, may, without 
prejudice to any other right or remedy and after giving the Contractor seven days’ written notice, 
terminate the employment of the Contractor and take possession of the premises and of all materials, 
tools and appliances thereon and finish the work by whatever method ne may deem expedient^ In 
such case the Contractor shall not be entitled to receive any further payment until the work is 
finished; If the unpaid balance of the contract price shall exceed the expense of finishing the work 
including compensation for additional managerial and administrative services, such excess shall be 
paid to the Contractor. If such expense shall exceed such unpaid balance, the Contractor shall pay 
the difference to the Owner. The expense incurred by the Owner as herein provided, and the damage 
incurred through the Contractor’s default, shall be certified by the Architect. 

Art. 23. Contractor’s Right to Stop Work or Terminate Contract— If the work should be stopped 
under an order of any court, or otner public authority, for a period of three months, through no 
act or fault of the Contractor or of anyone employed by him, or if the Architect should fail to issue 
any certificate for payment within seven days after it is due, or if the Owner should fail to pay to the 
Contractor within seven days of its maturity and presentation, any sum certified by the Architect 
or awarded by arbitrators, then the Contractor may, upon seven days’ written notice to the Owner 
and the Architect, stop work or terminate this contract and recover from the Owner payment for all 

work executed and any loss sustained upon any plant or materials and reasonable profit and damages. 

« 

Art. 24. Applications for Payments. —The Contractor shall submit to the Architect an application 
for each payment, and, if required, receipts or other vouchers, showing his payments for materials 
and labor, including payments to subcontractors as required by Art. 37. 

If payments are made on valuation of work done, such application shall be submitted at 
least ten days before each payment falls due, and, if required, the Contractor shall, before the first 
application, submit to the Architect a schedule of values of the various parts of the work, including 
quantities, aggregating the total sum of the contract, divided so as to facilitate payments to sub¬ 
contractors in accordance with Article 37 (e), made out in such form as the Architect and the Con¬ 
tractor may agree upon, and, if required, supported by such evidence as to its correctness as the 
Architect may direct. This schedule, when approved by the Architect, shall be used as a basis for 
certificates of payment, unless it be found to be in error. In applying for payments, the Con¬ 
tractor shall submit a statement based upon this schedule, and, it required, itemized in such form 
and supported by such evidence as the Architect may direct, showing his right to the payment 
claimed. 

If payments are made on account of materials delivered and suitably stored at the site but not 
incorporated in the work, they shall, if required by the Architect, be conditional upon submission 
by the Contractor of bills of sale or such other procedure as will establish the Owner’s title to such 
material or othenvise adequately protect the Owner’s interest. 

Art. 25. Certificates of Payments. —If the Contractor has made application as above, the Architect 
shall, not later than the date when each payment falls due, issue to the Contractor a certificate for 
such amount as he decides to be properly due. 
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No certificate issued nor payment made to tlie Contractor, nor partial or entire use or occupancy 
of the work by the Owner, shall he an acceptance of any work or materials not in accordance with this 
contract. The making and acceptance of the final payment shall constitute a waiver of all claims 
by the Owner, other than those arising from unsettled liens, from faulty work appearing after final 
payment or from requirement of the specifications, and of all claims by the Contractor, except those 
previously made and still unsettled. 

Should the Owner fail to pay the sum named in any certificate of the Architect or in any award 
by arbitration, upon demand when due, the Contractor shall receive, in addition to the sum named 
in the certificate, interest thereon at the legal rate in force at the place of building. 

Art. 26. Payments Withheld .—The Architect may withhold or, on account of subsequently dis¬ 
covered evidence, nullify the whole or a part of any certificate to such extent as may be necessary to 
protect the Owner from loss on account of: 

(a) Defective work not remedied. 

(b) Claims filed or reasonable evidence indicating probable filing of claims. 

(c) Failure of the Contractor to make payments properly to subcontractors or for 

material or labor. 

(d) A reasonable doubt that the contract can be completed for the balance then unpaid. 

(e) Damage to another Contractor. 

When the above grounds are removed payment shall be made for amounts withheld because 
of them. 


Art. 27. Contractor’s Liability Insurance. —The Contractor shall maintain such insurance as will 
protect him from claims under workmen’s compensation acts and from any other claims for damages 
for personal injury, including death, which may arise from operations uncler this Contract, whether 
such operations be by himself or by any subcontractor or anyone directly or indirectly employed by 
either of them. Certificates of such insurance shall be filed with the Owner, if he so require, and 
shall be subject to his approval for adequacy of protection. 


Art. 28. Owner's Liability Insurance. —The Owner shall be responsible for and at his option may 
maintain such insurance as will protect him from his contingent liability for damages for personal 
injury, including death, which may arise from operations under this contract. 

Art. 29. Fire Insurance. —The Owner shall effect and maintain fire insurance upon the entire 
structure on which the work of this contract is to be done and upon all materials, in or adjacent 
thereto and intended for use thereon, to at least eighty per cent of the insurable value thereof. 
The loss, if any, is to be made adjustable with and payable to the Owner as Trustee for whom it may 
concern. 


All policies shall be open to inspection by the Contractor. If the Owner fails to show them on 
request, or if he fails to effect or maintain insurance as above, the Contractor may insure his own 
interest and charge the cost thereof to the Owner. If the Contractor is damaged by failure of the 
Owner to maintain such insurance, he may recover as stipulated in the contract for recovery of 
damages. 


If required in writing by any party in interest, the Owner as Trustee shall, upon the occurrence 
of loss, give bond for the proper performance of his duties. He shall deposit any money received 
from insurance in an account separate from all his other funds and he shall distribute it in accord¬ 
ance with such agreement as the parties in interest may reach, or under an award of arbitrators 
appointed, one by the Owner, another by joint action of the other parties in interest, all other pro¬ 
cedure being as provided elsewhere in the contract for Arbitration. If after loss no ..pccia 1 agree¬ 
ment is made, replacement of injured work shall be ordered and executed as provided for changes in 
the work. 


I he Trustee shall have power to adjust and settle any loss with the insurers unless one of the 
Contractors interested shall object in writing within three working days of the occurrence of loss, 
and thereupon arbitrators shall be chosen as above. The Trustees shall in that case make settle¬ 
ment with the insurers in accordance with the directions of such arbitrators, who shall also, if 
distribution by arbitration is required, direct such distribution. 
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Art. 30. Guaranty Bonds. —The Owner shall have the right, prior to the signing of the Contract, to 
require the Contractor to furnish bond covering the faithful performance of the Contract and the 
payment of all obligations arising thereunder, in such form as the Owner may prescribe and with such 
sureties as he may approve. If such bond is required by instructions given previous to the sub¬ 
mission of bids, the premium shall be paid by the Contractor; if subsequent thereto, it shall be paid 
by the Owner. 

Art. 31. Damages. —If either party to this Contract should suffer damage in any manner because 
of any wrongful act or neglect of the other party or of anyone employed by him, then he shall be 
reimbursed by the other party for such damage 

Claims under this clause shall be made in writing to the party liable within a reasonable time 
at the first observance of such damage and not later than the time of final payment, except as 
expressly stipulated otherwise in the case of faulty work or materials, and shall be adjusted by 
agreement or arbitration. 

Art. 32. Liens. —Neither the final payment nor any part of the retained percentage shall become 
due until the Contractor, if required, shall deliver to the Owner a complete release of all liens arising 
out of this Contract, or receipts in full in lieu thereof and, if required in either case, an affidavit that 
so far as he has knowledge or information the releases and receipts include all the labor and material 
for which a lien could be filed; but the Contractor may, if any subcontractor refuses to furnish a 
release or receipt in full, furnish a bond satisfactory to the Owner, to indemnify him against any lien. 
If any lien remain unsatisfied after all payments are made, the Contractor shall refund to the Owner 
all moneys that the latter may be compelled to pay in discharging such a lien, including all costs and 
a reasonable attorney's fee. 

Art. 33. Assignment. —Neither party to the Contract shall assign the Contract or sublet it as a 
whole without the written consent of the other, nor shall the Contractor assign any moneys due or 
to become due to him hereunder, without the previous written consent of the Owner. 

Art. 34. Mutual Responsibility of Contractors. —Should the Contractor cause damage to any other 
contractor on the work the Contractor agrees, upon due notice, to settle with such contractor by 
agreement or arbitration, if he will so settle. If such other contractor sues the Owner on account of 
any damage alleged to have been so sustained, the Owner shall notify the Contractor, who shall 
defend such proceedings at the Owner’s expense and, if any judgment against the Owner arise there¬ 
from, the Contractor shall pay or satisfy it and pay all costs incurred by the Owner. 

Art. 35. Separate Contracts* —The Owner reserves the right to let other contracts in connection 
with this work. The Contractor shall afford other contractors reasonable opportunity for the intro¬ 
duction and storage of their materials and the execution of their work, and shall properly connect 
and coordinate his work with theirs. » 

If any part of the Contractor's work depends for proper execution or results upon the work 
of any other contractor, the Contractor shall inspect and promptly .report to the Architect any 
defects in such work that render it unsuitable for such proper execution and results. His failure 
so to inspect and report shall constitute an acceptance of the other contractor's work as fit and 
proper for the reception of his work, except as to defects which may develop in the other contractor’s 
work after the execution of his work. 

To insure the proper execution of his subsequent work the Contractor shall measure work 
already in place and shall at once report to the Architect any discrepancy between the executed 
work and the drawings. 

Art. 36.—Subcontracts. —The Contractor shall, as soon as practicable after the signature of the 
contract, notify the Architect in writing of the names of subcontractors proposed for the principal 
parts of the work and for such others as the Architect may direct and shall not employ any that the 
Architect may within a reasonable time object to as incompetent or unfit. 

If the Contractor has submitted before signing the contract a list of subcontractors and the 
change of any name on such list is required in writing by the Owner after signature of agreement, the 
contract price shall be increased or diminished by the difference in cost occasioned by such change. 

The Architect shall, on request, furnish to any subcontractor, wherever practicable, evidence 
of the amounts certified on his account. 
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The Contractor agrees that he is as fully responsible to the Owner for the acts and omissions 
of his subcontractors and of persons cither directly or indirectly employed by them, as he is for the 
acts and omissions of persons directly employed by him. 

Nothing contained in the contract documents shall create any contractual relation between 
any subcontractor and the Owner. 

Art. 37. Relations of Contractor and Subcontractor. —The Contractor agrees to bind every Sub¬ 
contractor and every Subcontractor agrees to be bound by the terms of the Agreement, the General 
Conditions, the Drawings and Specifications as far as applicable to his work, including the follow¬ 
ing provisions of this article, unless specifically noted to the contrary in a subcontract approved in 
writing as adequate by the Owner or Architect. 

This does not apply to minor subcontracts. 

The Subcontractor agrees— 

(a) To be bound to the Contractor by the terms of the Agreement, General Conditions, Draw¬ 
ings and Specifications, and to assume toward him all the obligations and responsibilities that he, 
by those documents, assumes toward the Owner. 

(b) To submit to the Contractor applications for payment in such reasonable time as to enable 
the Contractor to apply for payment under Article 24 of the General Conditions. 

(c) To make all claims for extras, for extensions of time and for damages for delays or other¬ 
wise, to the Contractor in*the manner provided in the General Conditions for like claims bv the 
Contractor upon the Owner, except that the time for making claims for extra cost is one week. 

The Contractor agrees— 

(d) To be bound to the Subcontractor by all the obligations that the Owner assumes to the 
Contractor under the Agreement, General Conditions, Drawings and Specifications, and by all the 
provisions thereof affording remedies and redress to the Contractor from the Owner. 

(e) To pay the Subcontractor, upon the issuance of certificates, if issued under the schedule of 
values described in Article 24 of the General Conditions, the amount allowed to the Contractor on 
account of the Subcontractor’s work to the extent of the Subcontractor's interest therein. 

(f) To pay the Subcontractor, upon the issuance of certificates, if issued otherwise than as in 
(e), so that at all times his total payments shall be as large in proportion to the value of the work 
done by him as the total amount certified to the Contractor is to the value of the work done by him. 

(g) To pay the Subcontractor to such extent as may be provided by the Contract Documents 
or the subcontract, if either of these provides for earlier or larger payments than the above. 

(h) To pay the Subcontractor on demand for his work or materials as far as executed and fixed 
in place, less the retained percentage, at the time the certificate should issue, even though the 
Architect fails to issue it for any cause not the fault of the Subcontractor. 

(j) To pay the Subcontractor a just share of any fire insurance money received by him, the 
Contractor, under Article 29 of the General Conditions. 

(k) To make no demand for liquidated damages or penalty for delay in any sum in excess of 
such amount as may be specifically named in the subcontract. 

(l) That no claim for services rendered or materials furnished by the Contractor to the Sub¬ 
contractor shall be valid unless written notice thereof is given by the Contractor to the Subcontractor 
during the first ten days of the calendar month following that in which the claim originated. 

(m) To give the Subcontractor an opportunity to be present and to submit evidence in any 
arbitration involving his rights. 

(n) To name as arbitrator under arbitration proceedings as provided in the General Conditions 
the person nominated by the Subcontractor, if the sole cause of dispute is the work, materials, rights 
or responsibilities of the Subcontractor; or, if of the Subcontractor and any other subcontractor 
jointly, to name as such arbitrator the person upon whom they agree. 

The Contractor and the Subcontractor agree that— 

(o) In the matter of arbitration, their rights and obligations and all procedure shall be analogous 
to those set forth in this contract. 

Nothing in this article shall create any obligation on the part of the Owner to pay to or to see 
to the payment of any sums to any Subcontractor. 
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Art. 38. Architect’s Status. —The Architect shall have general supervision and direction of the 
work. He is the agent of the Owner only to the extent provided in the Contract Documents and 
when in special instances he is authorized by the Owner so to act, and in such instances he shall, 
upon request, show the Contractor written authority. He has authority to stop the work when¬ 
ever such stoppage may be necessary to insure the proper execution of the Contract. 

As the Architect is, in the first instance, the interpreter of the conditions of the Contract and 
the judge of its performance, he shall side neither with the Owner nor with the Contractor, but shall 
use his powers under the contract to enforce its faithful performance by both. 

In case of the termination of the employment of the Architect, the Owner shall appoint a capable 
and reputable Architect, whose status under the contract shall be that of the former Architect. 

Art. 39. Architect’s Decisions. —The Architect shall, within a reasonable time, make decisions on 
all claims of the Owner or Contractor and on all other matters relating to the execution and progress 
of the work or the interpretation of the Contract Documents. 

The Architect’s decisions, in matters relating to artistic effect, shall be final, if within the 
terms of the Contract Documents. 

Except as above or as otherwise expressly provided in the Contract Documents, all the Archi¬ 
tect’s decisions are subject to arbitration. 

Art. 40. Arbitration. —All questions subject to arbitration under this Contract shall be submitted 
to arbitration at the choice of either party to the dispute. 

The Contractor shall not cause a delay of the work during any arbitration proceedings, except 
by agreement with the Owner. 

The demand for arbitration shall be filed in writing with the Architect, in the case of an appeal 
from his decison, within ten days of its receipt and in any other case within a reasonable time after 
cause thereof and in no case later than the time of final payment, except as otherwise expressly 
stipulated in the Contract. If the Architect fails to make a decision within a reasonable time, an 
appeal to arbitration may be taken as if his decision had been rendered against£fre*party appealing. 

No one shall be nominated or act as an arbitrator who is in any way financially interested in 
this Contract or in the business affairs of either the Owner, Contractor or Architect. 

Unless otherwise provided by controlling statutes, the parties may a^ree upon one arbitrator; 
otherwise there shall be three, one named in writing, by each party to this Contract, to the other 
party and to the Architect and the third chosen by these two arbitrators, or if they fail to select 
a third within fifteen days, then he shall be chosen by the presiding officer of the Bar Association 
nearest to the location of the work. Should the party demanding arbitration fail to name an 
arbitrator within ten days of his demand, his right to arbitration shall lapse. Should the other party 
fail to choose an arbitrator within said ten days, then such presiding officer shall appoint such 
arbitrator. Should either party refuse or neglect to supply the arbitrators with any papers or 
information demanded in writing, the arbitrators are empowered by both parties to proceed ex 
parte. ^ t 

If there be one arbitrator his decision shall be binding; if three the decision of any two shall be 
binding. Such decision shall be a condition precedent to any right of legal action, and wherever 
permitted by law it may be filed in Court to carry it into effect. 

The arbitrators, if they deem that the case demands it, are authorized to award to the party 
whose contention is sustained such sums as they shall deem proper for the time, expense and trouble 
incident to the appeal and, if the appeal was taken without reasonable cause, damages for delay. 
The arbitrators shall fix their own compensation, unless otherwise provided by agreement, and shall 
assess the costs and charges of the arbitration upon either or both parties. 

The award of the arbitrators shall be in writing and it shall not be open to objection on account 
of the form of the proceeding or the award, unless otherwise provided by the controlling statutes. 

In the event of such statutes providing on any matter covered by this article otherwise than as 
hereinbefore specified, the method of procedure throughout and the legal effect of the award shall 
be wholly in accordance with the said statutes, it being intended hereby to lay down a principle of 
action to be followed, leaving its local application to be adapted to the legal requirements of the 
jurisdiction having authority over the arbitration. 
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Art. 41. Cash Allowances. —The Contractor shall include in the contract sum all allowances 
named in the Contract Documents and shall cause the work so covered to be done by such con¬ 
tractors and for such sums as the Architect may direct, the contract sum being adjusted in conform¬ 
ity therewith. The Contractor declares that the contract sum includes such sums for expenses and 
profit on account of cash allowances as be deems proper. No demand for expenses or profit other 
than those included in the contract sum shall be allowed. The Contractor shall not be required to 
employ for any such work persons against whom he has a reasonable objection. 

« 

Art. 42. Use of Premises. —The Contractor shall confine his apparatus, the storage of materials and 
the operations of his workmen to limits indicated by law, ordinances, permits or directions of the 
Architect and shall not unreasonably encumber the premises with his materials. 

The Contractor shall not load or permit any part of the structure to be loaded with a weight 
that will endanger its safety. 

The Contractor shall enforce the Architect’s instructions regarding signs, adveitisements, fires 
and smoking. 

i 

Art. 43. Cutting, Patching and Digging. —The Contractor shall do all cutting, fitting or patching of 
his work that may be required to make its several parts come together properly and fit it to receive 
or be received by work of other contractors shown upon, or reasonably implied by, the Drawings 
and Specifications for the completed structure, and he shall make good after them as the Architect 
may direct. 

Any cost caused by defective or ill-timed work shall be borne by the party responsible therefor. 

The Contractor shall not endanger any work by cutting, digging or otherwise, and shall not 
cut or alter the work of any other contractor save with the consent of the Architect. 

Art. 44. Cleaning Up. —The Contractor shall at all times keep the premises free from accumulations 
of waste material or rubbish caused by his employes or work, and at the completion of the work he 
shall remove all his rubbish from and about the building and all his tools, scaffolding and surplus 
materials and shall leave his work “broom clean” or its equivalent, unless more exactly specified. 
In case of dispute the Owner may remove the rubbish and charge the cost to the several contractors 
as the Architect shall determine to be just. 
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Answer of Defendant Harvard Halt Apartment 

House Company. 

Filed November 29, 1929. 
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To the Honorable, the Supreme Court of the lilistrict of 
Columbia, holding a Court of Equity. 

Comes now the defendant, Harvard Hall Apartment House 
Company, a corporation, and reserving to itself all objections 
lo the Amended Bill herein filed on the grounds of misjoinder 
of action, misjoinder of parties, and multifariousnes-s, and for 
answer to the Amended Bill herein filed respect filly repre¬ 
sents: 

1, 2, 3, 4, and 5. Your defendant admits the allegations 
contained in Paragraphs 1, 2, 3, 4, and 5 of the Amended Bill 
of Complaint hied herein. 

b. Your defendant admits the allegations of Paragraph 0 in 
respect to the contract made on the 28th day of November, 
1928, by and between \Ym. S. Phillips Construction Company 
as contractor and William S. Phillips and Harvard Hall Apart¬ 
ment House Company as owners, but the defendant denies 
that at said time it was the only owner thereof, the true fact 
being that at said time, the defendant, Harvard Hall Apart¬ 
ment House Company, and William S. Phillips as an individual, 
wore negotiating for the transfer of said property from William 
S. Phillips to Harvard Hall Apartment House Company, said 
negotiations being consummated by the aforementioned Deed 
dated December 3, 1928 from William S. Phillip.8 to your 
defendant herein. 

7. Your defendant has no knowledge of the contract of 
March 28, 1929. by and between William S. Phillips Con¬ 
struction Company and the plaintiff, trading as the Apex 
Decorating Company, other than its general knowledge 
39 that said Win. S. Phillips Construction Company was 
employing subcontractors to do parts of the work in 
the erection of the apartment house, and the knowledge ob¬ 
tained by your defendant after the happening of the events 
complained of by the plaintiff on the 12th day of August, 
1929: that your defendant does not know whether or not said 
contract price of Twelve Thousand Six Hundred anti Seventy 
Dollars (8129)70) was a fair and reasonable charge for the work 
proposed to be done by the plaintiff: that your defendant has 
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never ratified said contract between the plaintiff and the de¬ 
fendant, Wm. S. Phillips Construction Company, nor agreed 
or in any way consented to said contract other than by the 
general consent implied from the relationship between said 
defendant, Wm. S. Phillips Construction Company, and your 
defendant herein; and that your defendant is informed and 
believes and hence avers that said contract price stated herein 
is immaterial and irrelevant and has no bearing on the matter 
of the controversy between the plaintiff and this defendant, 
but if said averment of the contract price is material and 
relevant, your defendant calls for strict proof as to its reason¬ 
ableness. 

X. Your defendant has no knowledge as to whether or not 
the plaintiff herein furnished any labor or material upon the 
apartment house, or that he did any work specified in the said 
contract, and calls for strict proof of same. Further answering 
said Paragraph S. your defendant states that on to-wit, Satur- 
dav, August 10, 1020, vour defendant was informed that 
certain of the work on said apartment house, then in the process 
of construction, had been discontinued: that at said time this 
defendant had entered into numerous contracts with parties 
not in interest to this suit, whereby this defendant had agreed 
to least* certain of the apartments to said parties and 
40 have the same ready for occupancy on or before the 
first davi of October, 1920: that at said time it was 
absolutely necessary and imperative that said work proceed 
with all due diligence and dispatch: that thereafter on to-wit, 
Monday, August 12. 1929, your defendant, pursuant to the 
power given it in its contract with the Wm. S. Phillips Con¬ 
struction Company as contractor, addressed and delivered a 
letter to said Win. S. Phillips Construction Company by and 
with th<* approval of the architect of said building, Louis 
Justement. informing the said Wm. S. Phillips Construction 
Company that unless they proceeded with the painting work 
on this building immediately and carry the same through to 
completion that it would at the expiration of three (3) days 
take over the painting work and complete the same, a copy of 
said letter being attached to this answer and marked defend¬ 
ant's “Kxhibit A" and asked to be read as part hereof. Further 
answering said Paragraph, your defendant states that it has no 
knowledge of the reasons alleged in said Bill for the union 
workmen alleged to have been employed by him from refusing 
to proceed further therewith or that they did refuse to proceed 
in said work, and if said averments be material calls for strict 
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proof of the same. Your defendant further states] that it has 
no knowledge as to whether or not the said plaintiff agreed to 
resume work on said job on Monday, August 12, 1929, with 
non-union labor or that said plaintiff, David Efross, had any 
authority, justification, or excuse for said offering, and calls 
for strict proof of the same. Defendant further states that it 
has no knowledge as to whether or not said Wm. S. Phillips 
Construction Company, through its agent. William S. Phillips, 
refused to permit the plaintiff to continue with said work if 
said plaintiff actuallv offered to continue and calls for 

• * j 

41 strict proof of the same. 

9. Answering Paragraph 9, your defendant avers that 
it has no knowledge of the allegations in number 9, and if the 
same be material, calls for strict proof of the same. 

10. Answering Paragraph 10, your defendant states that it 

has no knowledge of the value of the labor and materials fur¬ 
nished by the plaintiff if said plaintiff performed any labor or 
furnished any materials, and calls for strict proof of) the same. 
Further answering paragraph 10, this defendant sta|tes that it 
has no knowledge of the amount of money paid ijy Wm. S. 
Phillips Construction Company to the plaintiff herein, other 
than the information it has received from said Wm. S. Phillips 
Construction Company in the Answer of Wm. S. Phillips Con¬ 
struction Company to the original Bill of Complaint, said 
Answer setting forth that the Wm. S. Phillips Construction 
Company had paid to the plaintiff herein the sum of Three 
Thousand Five Hundred Fifty-five Dollars anjd 27/100 
(S3.555.27). | 

11. This defendant admits that on the Kith day of August, 
1929, the plaintiff filed in the Office of the Clerk of the Supreme 
Court of the District of Columbia a paper-writing, notice 
#12,741, said paper-writing alleged to be the notice of lien, 
but this defendant is advised and believes and accordingly 
avers that the said papers did not constitute and is not a 
notice of the plaintiff's intention to place a lien on the property 
secured in the Bill for the amount claimed by it to be due to it 
or any other sum whatsoever, and because of the reason this 
defendant says that the paper so filed does not accurately 
describe the property to be charged; and prays ^he same 
benefit of this objection as if it had been made the subject of a 
separate and distinct Motion to Dismiss the Bill; defendant 

has no knowledge as to the service of said notice on the 

42 defendant, Wm. S. Phillips Construction Company, but 
does admit that a copy of said alleged notice was served 
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on the defendant, Harvard Hall Apartment House Company 
on the 11th day of September, 1929. 

12. Answering Paragraph 12, your defendant states that 
payments by thej Harvard Hall Apartment Company total Six 
Hundred Seventy-eight Thousand Six Hundred Seventy-nine 
and 19 100 Dollars (8678,679.19), an itemized account of said 
payments being attached hereto and marked defendant's 
“Exhibit B, and asked to be read as a part hereof. 

Wherefore, your defendant having fully answered the 
Amended Bill of Complaint filed herein prays: 

1. That the notice of lien filed herein ^ 12,741 be stricken 
from the records of this court. 

2. That this case be dismissed with costs. 

• HARVARD HALL APARTMENT 
HOUSE COMPANY, 

.4 Corporation, 

By THEODORE MICHAEL. 

1 ice-P resident. 

FORD and GROVE, 

By B. L. GROVE, Jr. 

Distric t of Columbia, ss: 

I, Theodore Michael, being first duly sworn on oath, depose 
and say: That I am the Vice President and agent of the Harvard 
Hall Apartment House Company, a corporation, and that I 
have authority to make this affidavit: that I have read the 
foregoing Petition by me subscribed as Vice President of the 
Harvard Hall Apartment House Company: that the matters 
and things therein stated as true are true, and those things 
stated upon information and belief I believe to be 
43 true. 

THEODORE MICHAEL. 

Subscribed and sworn to before me this 25th day of Novem¬ 
ber. 1929. 

[notarial seal.] ERNEST L. STEWART. 

Xotary Public, I). ( '. 

“Exhibit A." 

August 12. 1929. 

Wm. S. Phillips Construction Co., 

Harvard St. Lanier PL N. W., 

Washington, D. C. 

Gentlemen : 

As owners of the property at Harvard Street and Lanier 
Place, N. W. in the District of Columbia, on which you as con- 
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tractor are erecting an apartment building known as Harvard 
Hall Apartment House, we have been informed that the paint¬ 
ing work on that location has been discontinued. We as the 
owners are under obligation to have this building completed 
with all reasonable speed and unless the same is done we 
would be liable for serious loss by virtue of the Cental agree¬ 
ments already entered into by ourselves and which call for 
occupancy in the immediate future. 

We are calling vour attention to vour contract with us and 
advising you that unless you proceed with the painting work 
on this building immediately and carry the samej through to 
completion we shall at the expiration of thrie days take 
44 over the painting work ourselves and complete the same 
in order to save ourselves any loss that might result 
from delay in the completion of the building. Ant additional 
cost resulting to us from taking over this part of the work will 
be charged to vou. 

Yours verv trulw 

HARVARD HALT, APARTMENT 
HOUSE CO., 

Bv THEODORE MICHAEL. 

%/ 

Vice-President. 

Approved. 

LOUIS JUSTEMEXT, 

A refuted. 


I herein* acknowledge receipt of the aforesaid letter. 

WM. S. PHILLIPS CONST. CO. 


Signed) 


WM. S. PHILLIPS, 

President. 


‘‘Exhibit B.“ 

Payments Made to William S. Phillips Construction Company 
by the Harvard Hall Apt. House Co., Washington, I). C. 


1928. 

Dec. 5 Money Released 
Jan. 25 “ “ 

“ 30 “ “ 

Feb. 15 * 

Mch. 1 

“ 15 

Apr. 1 “ “ 


S35.000.00 
5,000.00 
0,500.00 
37,075.47 
22,407.96 
27,399.92 
27,535.39 
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45 

1928. 


Apr. 15 Money Released... 42.709.09 

May 1 “ ” “ 30.492.90 

May 15 “ “ 32,094.37 

June 1 “ “ 00.823.80 

“ 15 “ “ 01,000.05 

July 1 “ . 04.934.29 

15 “ “ 53,118.29 

Aug. 1 “ “ 00.812.99 

Sept. 0 “ “ 10.000.00 

Oct, 21 “ “ 47.500.00 

u 22 ** “ 4.400.75 

Nov. 14 “ “ 1.490.94 

Oct. 19 Isadore Freund. 5.000.00 

19 Barber and Ross. 2.000.00 

Sept. 21 Walter M. Ballard Co. 9.050.32 


8078.079. 19 


Memorandum ()/>iuinu. 
Filed May 9, 1931. 


Defendant William S. Phillips Construction Co. offers to 
introduce evidence tending to support the following facts 
That at the time the contract between plaintiff and defend¬ 
ant was made it was notorious and known to both plaintiff 
and defendant that large construction work in the District of 
Columbia had to lx* done by either union or non-union labor. 
Both could not work on the same building, and it was necessary 

for contractors to determine with which class of labor thev 

% 

would perform any given contract. 

46 That said defendant entered into a contract to build 

the apartment house in question. He elected to build 
it with union labor and the job was known to the building 
trades as a union job. Plaintiff was a union man: held himself 
out as a union man. and lie knew that the job was known in 
the building trades as a union job. 

That said defendant talked with plaintiff concerning the 
painting contract and asked him if he was a union man. That 
plaintiff told said defendant he was a union man, and that if 
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n awarded 


under the 


given the contract he would employ only union n}en on the 
job. On the strength of those representations pkuntiff was 
awarded the contract. If plaintiff had not been a union man, 
and had not represented that he would perform the work under 
the contract with union labor, he would not have beei 
the contract. 

1. In my judgment this evidence is inadmissible 
decision of the Supreme Court in Seitz r. Brewers Refrigerating 
Machine Co., 141 V. S. 510, 517. There the Court says 

‘‘Undoubtedly the existence of a separate oral agreement 
as to any matter on which a written contract is sjilent, and 
which is not inconsistent with its terms, may be proved by 
parol, if under the circumstances of the particular case it may 
properly be inferred that the parties did not intend the written 
paper to be a complete and final statement of the whole of the 
transaction between them. But such an agreement must not 
only be collateral, but must relate to a subject distinct from 
that to which the written contract applies; that ii, it must 
not be so closely connected with the principal transaction as 
to form part and parcel of it. And when the writing itself 
upon its face is couched in such terms as to import a complete 
legal obligation without any uncertainty as to the object or 
extent of the engagement, it is conclusively presumed that the 
whole engagement of the parties, and the extent and manner 
of their undertaking, were reduced to writing. Greenl. Ev. 
par. 275.’’ 

In my judgment from the contracts here put in evidence it 
must be inferred that the parties did intend the contract be¬ 
tween plaintiff and defendant Construction Company 
47 to bo ‘‘a complete and final statement of the whole of 
the transaction between them”; “the writing upon its 
face is couched in such terms as to import a complete legal 
obligation without any uncertainty as to the object or extent 
of the engagement ”; 

And the agreement sought to be proved by defendant is 
“so closely connected with the principal transaction ;|s to form 
part and parcel of it.” 

The substance of defendant’s offer is to prove that there was 
both an express and an implied agreement between plaintiff 
and defendant that plaintiff would use only union labor in 
performing his contract. 

Under the written contract between plaintiff and defendant 
plaintiff agrees to furnish certain described material and labor 
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'‘in accordance with the general conditions of the contract 
between the owner and the contractor.** 

These general conditions (which are made part of the con¬ 
tract) are 44 in number, and are prepared with great care. 

A study of them compels belief that the parties intended the 
general conditions, the contract, and the drawings and specifica¬ 
tions to include all the terms upon which the parties agreed. 

The question of employers and their character is specifically 
covered. 

Art. 9 deals with materials, appliances, and employes, and 
under the latter head provides: 


‘‘The Contractor shall at all times enforce strict discipline 
and good order among his employes, and shall not employ on 
the work any unfit person or any one not skilled in the work 


assigned to him.*’ 


In Art. 22 the owner is given the right to terminate the con¬ 
tract upon certain conditions, among which are if the 
48 contractor should fail to supply enough properly skilled 
workmen. 

A provision that the workmen should be union or non-union 
men is so closely connected with the provision that the work¬ 
men should be sufficient in number and properly skilled as to 
come within the rule as stated in the Seitz case. 

2. Defendant further relies upon section 3 of the contract 
between plaint iff and defendant which provides that plaintiff 
shall complete the job “as rapidly as conditions on the job 
permit and in such tnanncr as not to interfere with the work of 
other contractors." 

Subcontractors on a building must work in sequence. The 
excavation must precede the bricklaying: the mason work must 
precede installation of the plumbing, etc. Frequently several 
trades are working in the same space. 

I think this provision means that the excavator must per¬ 
form his work within sufficient time to enable the succeeding 
subcontractors to perform their work. It also means that 
where the mason, carpenter, plumber, and painter are all work¬ 
ing at the same time, neither should interfere with the other. 

But I am unable to construe it to mean that one of them 
shall not employ non-union labor because the others employ 
union labor. 

Mav 8. 1931. 

JESSE (\ ADKINS, 

Justice. 
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Stipulation. 
Fil(*d .1 une S, 1931. 


It is stipulated and agreed by and between David Efross, 
plaintiff in the above-entitled cause, Harvard Hall Apartment 
House Company, a corporation, defendant in said cause, and 
I’nited States Fidelity and (luaranty Company, a corporation, 
that the undertaking given by the said Harvard Hjill Apart¬ 
ment House Company to release the mechanic's lien |to enforce 
which the above-entitled suit is brought, said mechanic's lien 
being numbered 12,741, upon which undertaking the said 
Hinted States Fidelity and (luaranty Company is surety, and 
which said undertaking is now on file in the Office of the Clerk 
of the Supreme Court of the District of Columbia, may be 
superseded by an undertaking, conditioned as required by 
Section 12f>4 of the (’ode of Law of the District of Columbia, 
with surety to be approved by the Court, certain objections 
having been made to the form of the first mentioned under¬ 
taking: and in the event that such new undertaking be filed 
in this cause, and provided further that said undertaking shall 
be adequate and effective to preserve and protect the rights of 
the plaintiff herein, no claim shall be made by the said plaintiff 
against the said baited States Fidelity and (luaranty Company 
under said first mentioned undertaking. 

In witness whereof, the parties hereto have hereunto set 
their hands and affixed their seals in the District of Columbia, 
the 4th dav of .June, 1931. 

DAVID EFROSS, 

By seek; c. brez. 

Attorney. 

HARVARD HALL APARTMENT rfOUSE 
COMPANY, 

By W.M. S. PHILLIPS, [seal.] 

President. 

EXITED STATES FIDELITY AND 
Cl FAR AN TV COMPANY, 

By GEO. HAMILTON SCHWINN, [seal.] 

A ttorneij-in-Sact. 
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50 Undertaking for Release of Lien. 

Filed Juno S, 1931. 

* * * * :(c -.jc & 

The above-named Harvard Hall Apartment House (’ompany 
a corporation, owner, and I’nited States Fidelity and Guaranty 
Company a corporation, surety, all of the District of Columbia, 
appearing and submitting to the jurisdiction of the Court, 
hereby undertake for themselves, and each of them, their, and 
each of their heirs, executors, and administrators, or personal 
representatives, that they will pay and satisfy any judgment 
or decree that mav be recovered in the above mentioned 
Equity proceedings and or in any suit or proceeding that may 
be instituted on. or to enforce the said mechanic’s lien, to¬ 
gether with the costs of said proceeding, which judgment or 
decree they agree may be pronounced against all of them. 

Witness our hands and seals this 4th dav of June, 1931. 

HARVARD HALL APT. HOLSK CO.. 

By WM. S. PHILLIPS, 

Tste: President. 

[seal.] E. M. MICHAEL, 

Asst. Serf//. 


C NT TED STATES FIDELITY AND 
G rARA X TY CO M P A X Y, 

By GEO. HAMILTON SCHWINN, [seal.] 

Atforney-in-Fact. 

Suretv approved June Sth, 1931. 

JENNINGS BAILEY, 

Justice. 

Surety qualified and execution in accordance with written 
authorin' on file in this office. 

FRANK E. (TNNINGHAM, 

('lerh. 

By BCHRMAN, 

Asst. ('ter/:. 

51 Decree. 

Filed June 13, 1931. 


This cause came on to be heard at this term: and thereupon 
upon consideration thereof, it is. by the Court, this 13th day 
of June, 1931, 
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Adjudged, ordered and decreed that the plaintiff have and 
recover of the defendants Win. S. Phillips Construction 
Company, Harvard Hall Apartment House Company and the 
United States Fidelity Guaranty Company, the sum of 
five thousand, four hundred fifty-three and (j() 100 dollars 
(>>5,453.00), with interest thereon from the 10th c 
1929, and the costs of this suit, and that the 
execution thereof as at law. 

.JESSE C. ADKINS, 

Justice. 

Seen. 

MILTOX I). CAMPBELL. 

B. L. GROVE. 


ay of August, 
plaintiff have 


From the foregoing Decree the defendants Win. S. Phillips 
Construction Company, Harvard Hall Apartment House 
Company and United States Fidelity A’ Guaranty Company, 
their surety, by their attorneys in open Court, note an appeal 
to the Court of Appeals: whereupon the maximum of an 


undertaking to operate as a supersedeas is here!) 
sum of seven thousand dollars ($7,000), or for 


iy fixed in the 
costs onlv in 


the sum of one hundred dollars ($100), with leave to deposit 
the sum of fiftv dollars ($50) with the Clerk in lieu thereof. 

JESSE C. ADJxIXS, 

Justice. 
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Finding of Facts. 
Filed June 13, 1931. 


* 


* 


* 


* 


* 


* 


The Court finds the facts in the above-entitled cause as 
follows: 

1. On March 28, 1929, the plaintiff, trading as Apex Decor¬ 
ating Company, and the defendant Wm. S. Phillips Con- 


icnt whereby 
perform all 


struction Company entered into a written agreeni 
the plaintiff agreed to furnish all material and 
work for certain painting shown on the architectural drawings 
of a proposed apartment house to be built on real estate in the 
District of Columbia described in said Bill, for the sum of 
twelve thousand, six hundred and seventy dollars ($12,670). 
Said real estate was owned by the defendant Harvard Hall 
Apartment House Company, which, as owner, 
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into a contract with the defendant Win. S. Phillips Con¬ 
struction Company for the erection of said apartment house. 

2. Thereafter, the plaintiff began work on said apartment 
house in compliance with the terms of said agreement and 
continued with the same until August 10. 1929, upon which 
date the union workmen employed by him on said job refused 
to proceed further with the work, leaving him without any 
union employees. 

3. On August 10 and 11, 1929, the plaintiff offered to the 
defendant Win. S. Phillips Construction Company to resume 
the work on said job the 12th day of August. 1929, with non¬ 
union labor but said defendant refused to permit him to 
complete the job with such non-union labor. 

4. At the time of the stoppage of the work on August 10, 
1929, the plaintiff had already expended in good faith for 
labor and materials furnished for and about the: erect ion and 

construction of said apartment house, in accordance 
53 with the aforesaid agreement between the plaintiff 
and the defendant Win. S. Phillips Construction Com¬ 
pany, the sum of eight thousand, five hundred eight and 
XT 100 dollars ($8,508.87). 

5. The defendant Win. S. Phillips Construction Company 
has paid to the said plaintiff for work and materials furnished 
on said apartment house in accordance with said agreement, 
the sum of only three thousand, fifty-five and 27 100 dollars 
($3,055.27). 

0. On August 10, 1929, the plaintiff filed in tlie* Office of 
the Clerk of the Supreme Court of the District of Columbia, 
a notice. Number 12,741, of his intention to hold a mechanic's 
lien against the interest of the defendants Win. S. Phillips 
Construction Company, Harvard Hall Apartment House 
Company and Win. S. Phillips in said real (‘state and building 
thereon, for the sum of nine thousand, six hundred fourteen 
and 72 100 dollars ($9,014.73), for said labor and material 
furnished, of which said notice a copy was duly served on the 
defendant Wm. S. Phillips Construction Company, on August 
17. 1929, and a copy of which said notice was duly served on 
the defendant Harvard Hall Apartment House' Company on 
September 11, 1929. 

7. After the time of the service of a copy of notice of said 
mechanic's lien on the defendant Harvard Hall Apartment 
House Company, the said Harvard Hall Apartment House 
Company paid to the said \\ m. S. Phillips Construction 
Company, on account of the contract price for the construction 
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of said apartment house, the sum of seventy thousand, one 
hundred fourteen and 01 100 dollars ($70,114.01). 

8. On June 8, 1031, the defendant Harvard Hall Apartment 
House Company, as principal, and the United States Fidelity 
A Guaranty Company, as surety, filed in this cause 
54 an undertaking conditioned as required by Section 
1254 of the Code of Law for the District of Columbia, 
to pay any judgment that might be rendered in this cause. 

('(inclusions of Law. 


1. That the defendant Wm. S. Phillips Construction Com¬ 
pany, without just cause or excuse refused to permit the plain¬ 
tiff to complete' the performance of the' agreement between the 
plaintiff and said ek'fenelant. 

2. That the' plaintiff is entitled te> a elecree against the 
defendants Win. S. Phillips Construction Company, Harvard 
Hall Apartment Ilemse Company and the United States 
Fidelity and Guaranty Ceunpany, for the amount e>f eight 
thousanel, five' hundred e*ight and 87 100 dollars ($8,508.87), 
expended by the* plaintiff, le'ss the amount e)f thre'e thousand, 
fifty-five and 27 100 dollars ($3,055.27), paid to the plaintiff 
by the defendant Wm. S. Phillips Construction Company, te> 
wit, the sum of five thousand, femr hundred fifty-three and 
GO 100 dollars ($5,453.00), with interest thereem from August 


10 , 1929 . 


JESSE C. ADKINS, 

Justice. 


The defendants Wm. S. Phillips Construction Company, 
Harvard Hall Apartment House* Company and the* Unite'd 
State's Fidelity A Guaranty Company, their surety, note an 
exceptiem to the* Finding of Facts numbered 3 and 4, and te> 
the Conclusions of Law numbered 1 and 2. 

JESSE CJ ADKINS. 


55 Memoranda. 

July 7, 1931. $50 deposited in lieu e>f Undertaking on 

Appeal. 

Statement of Evidence filed. 
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Assignment of Errors. 
Filed Julv 7, 1031. 


* 


* 


The court erred. 

(1) In decreeing that the plaintiff have and recover of 
the defendants Win. S. Phillips Construction Company, 
Harvard Hall Apartment House Company and the United 
States Fidelity and Guaranty Company the sum of 8o.4o3.(>0. 

(2) That the Court erred in its conclusion of Law num¬ 
bered 1, namely: “That the defendant without just cause or 
excuse refused to permit the plaintiff to complete the per¬ 
formance of the agreement between the plaintiff and said 
defendant.” 

(3) That the Court erred in its conclusion of Law num¬ 
bered 2, namely: “That the plaintiff is entitled to a decree.” 

(4) In refusing to permit the defendants Wm. S. Phillips 
Construction Company and Harvard Hall Apartment House 
Company to introduce testimony showing the custom of 
Union Members in employing only Union Men. 

(”>) In refusing to permit defendants to introduce testimony 
showing that plaintiff before the contract was signed and 
during the time he worked was a member of the Local Painters 
Union and held himself out to be a member of said union to the 
defendant Win. S. Phillips Construction Company. 

((>) In refusing to permit defendants to introduce 
50 testimony to show that plaintiff before the signing of the 
contract had told tI k* Wm. S. Phillips Construction 
Company that ho would employ only union painters and that 
while plaintiff worked on the building he employed only 
Union Painters. 

(7) In finding that the employment by the plaintiff of 
non-union painters when all of the other workmen were union 
members and when such employment would provoke a strike' 
of the other men. was not an interference as anticipated by 
the provision of the contract, “shall complete the job as rapidly 
as conditions on the job permit and in such maimer as not to 
interfere with tlit* work of other contractors. 

(5) In not finding that Plaintiff was unable-to complete 
his contract. 

(9) In refusing to allow Defendants to set off the cost of 
completion by the Wm. S. Phillips Construction Company 
against the claim of the Plaintiff. 
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(10) In refusing to allow Defendants to cross-examine 
Plaintiff as to Union rules and regulations governing the em¬ 
ployment of Union Men. 

CHARLES E. FORD, 

BERNARD L. GROVE, ! 

Attorneys for Harvard Hall 
Apartment House Company; 
MILTON CAMPBELL, 

Attorney far JU/n. S. Phillips 
('(instruction Company , 

Appellants. 


o/ 


Memoranda. 


i 

August 3, 1931.— Statement of Evidence submitted (Dupli¬ 
cate). 

September 29, 1931.—Statement of Evidence (in duplicate) 


signed and filed. 


Designation of Record. 
Filed July 7, 1931. 


•i* 


* 


Now come the Win. S. Phillips Construction Company, 
a corporation, the Harvard Hall Apartment House Company, 
Appellants in the above entitled cause, and designate the 
parts of the record which they desire to have included in the 


transcript, said parts being considered suflic 
determination of the questions raised on apj 


ient for the 
i>e:il; namely. 


(1) Amended Bill of Complaint and Exhibit attached 
filed October 10, 1929. 

(2) Answer of Win. S. Phillips Constructi 
filed November 22, 1929. 

(3) Answer Harvard Hall Apartment House ( 

November 29, 1929. 

(4) Memorandum opinion of Mr. Justice Adk 
9, 1931. 

(5) Stipulation and Undertaking for release 
June S, 1931. 

(b) The final Decree entered in this cause on 
of June 1931, together with the notation 
5S thereof noting an appeal to the Court of 
the fixing of Bond to act as Supersedeas. 


)ii Company 

'ompany filed 

ins filed May 

of lien filed 

the 13th day 
s on the foot 
Appeals and 
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(7) The findings of fact and conclusions of law filed June 
13, 1931. 

(8) The Assignment of Errors. 

(9) Docket entry of June—, 1931, of the approval and 
filing of Supersedeas. 

(10) Together with a copy of this designation. 

CHARLES E. FORD. 
MILTON D. CAMPBELL. 

59 Supreme; Court of the District of Columbia. 


United States of America, 

District of Columbia , tss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 58, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel 
herein filed, copy of which is made part of this transcript, in 
cause No. 50257 in Equity, wherein David Efross. trading as 
Apex Decorating Co. is Plaintiff and Wm. S. Phillips Con¬ 
struction Co. et al. are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th dav of October, 1931. 


[Seal Supreme Court of the District of Columbia. 


('lerk 


00 In the Supreme Court of the District of Columbia, 

Holding an equity Court. 


In Equity. 


No. 50257 


David Efross, Trading as Apex Decorating Company, 

Plaintiff, 

William S. Phillips Construction Company, a Corporation; 
Harvard Hall Apartment House Company, a Corporation, 
et al., Defendants. 
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Statement of Evidence. 

i 

At the hearing of the above-entitled cause on April 16, 1931, 

April 23, 1931, and June 5, 1931, before Mr. Justice Adkins, 

the following proceedings were had, evidence offered and given, 

rulings made by the court and exceptions taken by defendants 

and noted bv the court. 

%/ 

Thereupon to maintain the issues joined, the plaintiff, 
David Efross, took the stand in his own behalf and testified 
that he was a painter and that on or about the (twenty-eighth 
day of March, nineteen hundred twenty-nine, thjit he operated 
as the Apex Decorating Company, and on that! date entered 
into a contract with William S. Phillips Construction Co., 
whereby he agreed to furnish all material and perform all work 
for the painting of the Harvard Hall Apartmeni; House, then 
in the course of construction by the William S. Phillips Con¬ 
struction Co., for the agreed price of $12,670.00, and the 
contract between said William S. Phillips Construction Co. 
and David Efross was offered and admitted as evidence it 
being the contract, a copy of which was annexed to the Bill 
of Complaint filed herein as Exhibit 1. There was also offered 
and admitted as evidence the general contract between the 
William S. Phillips ( onstruction Co. and Harvard Hall Apart¬ 
ment House Company, the owners of the building of which a 
copy was filed with the answer of Wm. S. Phillips Construction 
Co. as Exhibit A. The provisions of this corf tract by the 
terms of sub contract were made a part of the ^ub contract, 
said general contract containing the following provisions: 


61 “That the contractor shall at all times jenforce strict 

discipline and good order among his employees and 
shall not employ on the work any unfit person of 
skilled in the work assigned to him.” 


He further testified that thereafter around the 


any one not 


beginning of 


April, 1929, that he commenced the painting of sajid apartment 
house and continued said work up to the tenth day of August, 
1929, and that in doing said work he expended (or labor and 
material the sum of $8,508.87, and produced books and records 
to verify this amount, and that there had been paid to the 
plaintiff on account of his contract the sum of $3,055.27. 

The witness further testified that on August 1 10, 1929, he 
had become involved in a dispute with the painters' union 


i 
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and that the painters’ union called off the members of their 
trade working on the Harvard Hall Building: that 15 or 20 
minutes after the! calling of the strike he had a talk with Mr. 
William S. Phillips, President of the William S. Phillips 
Construction Co., in which the following conversation took 
place: 

Q. Will you please relate what happened in that conver¬ 
sation? A. Mr. Phillips asked me what am I going to do now 
and I said I would proceed with non-union men Monday 
morning 50 men. 

Q. What did Mr. Phillips say? A. He said, “I cannot let 
vou do it, because the other tradesmen will strike.’’ 

Q. Was anything discussed at that time about the resump¬ 
tion of the work by union labor? A. Well, I made the sug¬ 
gestion, “If you will give me time I will straighten it out with 
the union because the union did not take the proper action." 

Q. \Y hat did he say? A. He said he couldn’t wait and he 
said he had men all prepared to take the job over. 

Q. When did this conversation take place? A. There and 
then. 

Q. He said he had men prepared to go on with the 
02 job? A. Yes. 


That thereafter on the following Sunday night, August 
11th, 1929, he had the following conversation with Mr. Phillips: 

Q. What conversation took place? A. The same question: 
‘‘What am I going to do?" I said, “I can either proceed with 
non-union men or straighten it out with the union, I am sure, 
if I telegraph headquarters." 

Q. What did Mr. Phillips say at that time? A. He said, 
“I cannot wait to do it with union men." 


That thereafter he reported on the job on the following 

Monday morning between 7:30 and 8:00 o'clock, to see whether 

he would be permitted to continue the work. He went straight 

where he kept his paints and brushes and found the door open 

and that there was a man named Tucker who was a paint 

inspector on the job checking up the material and there were 

men sitting there! waiting to resume the job: there were about 

fifteen men, the same who had been working for him: they 

didn't have their overalls on vet and he found out that thev 

* % 

resumed work later that morning. 

Upon cross-examination the plaintiff admitted that at a 
meeting of the local union a strike had been called by the union 
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and that on Saturday, August 10th, the painters left the job 
and that he was unable, at that time, to continue with union 
men. He admitted that he was a member of the local union, 
and thereupon the question was asked the plairttiff, “Do you 
live up to all their rules and regulations?”, whicfy question was 
objected to on the grounds that it was immaterial and irrele¬ 
vant, to which objection the court made the following inquiry 
of the Defendant's Counsel: 

“Do you propose to show that the strike had been called 
by the union and it would be a violation of the union rules to 
go on with the work?” 

to which counsel for the defendant answered in the affirmative. 
The court then stated that it would allow the plaintiff to 
answer the question subject to the objection noted by counsel, 
which objection was later argued and the objection sustained, 
to which ruling defendants then and there noted an 
05 exception. The plaintiff testified further on cross- 
examination that then' were certain regulations govern¬ 
ing the union: that ho abided bv those reg 


ulatiojis 


: that these 

regulations forbade the employment of non-union members; 
that after the calling of the strike he remained in the union; 
that he was present at the meeting of August 9, 1929, when 
the union voted to strike, which he opposed; that at the time 
the men were taken from the building it would be impossible 
for him to continue with union painters. 

Thereupon the following question was asked Mr. Eft •oss: 

Q. Mr. Efross. as a union man at that time, juul you gone 
on the building with non-union painters the members of the 
so-called Washington Trade Council here would have pulled 
their men off in sympathy, would they not? A.j Some of the 
trades which are affiliated with the painters. 


That thereupon Clarence Parsley was called 
for the plaintiff. That the said Clarence Paij 
that the amount charged for work and material 
reasonable. 


as a wit ness 
sley testified 
was fair and 


Upon this testimony the plaintiff rested his case 

That thereupon the defendant William S. Phillips Construc¬ 
tion Co. offered to introduce evidence tending to support the 
following facts: 

5—5526a 
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That at the time the contract between plaintiff and defendant 
was made it was notorious and known to both plaintiff and 
defendant that large construction work in the District of 
Columbia had to be done by either union or non-union labor’ 
Both could not work on the same building, and it was necessary 
for contractors to determine with which class of labor they 
would perform any given contract. 

That said defendant entered into a contract to build the 
apartment house in question. He elected to build it with 
union labor and the job was known to the building trades as a 
union job. Plaintiff was a union man: held himself out as a 
union man, and he knew that the job was known in the building 
trades as a union job. 

That said defendant talked with plaintiff concerning the 
painting contract and asked him if he was a union man. That 
plaintiff told said: defendant he was a union man. and that 
if given the contract he would employ only union turn 
64 on the job. On the strength of those representations 
plaintiff was awarded the contract. If plaintiff had not 
been a union man. and had not represented that ho would 
perform the work under the contract with union labor, he 
would not have been awarded the contract. 


This question was argued before Mr. .lustier Adkins, and. 
in a memorandum opinion filed May Sth. 1931. the offer of 
evidence* was refused on the ground that it tended to change 
the terms of the written contract, to which ruling an exception 
was noted by the defendants, and allowed by the court. 

Thereafter at an adjourned hearing, held on June 3th. 1631. 
the defendants again offered to introduce evidence of W illiam 
S. Phillips, a witness previously sworn, tending to support the 
following facts: 

That at the time the contract between plaintiff and defend¬ 
ant was entered into, the plaintiff was a member of the local 
union, and that according to the rules of the union, could 
employ only union men: that the plaintiff had knowledge of 
those conditions: that ho had knowledge of the fact that all 
the other trade's employed by the William S. Phillips Con¬ 
struction Co. were members of the union, and that the plaintiff 
was unable at the time the contract was stopped to go on with 
union men. 

That in 192S and 1929, at the time this contract between the 
William S. Phillips Company and the Harvard Hall Apartment 
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House was being performed, there were two classes of work¬ 
men—one class belonging to the union and the other being 
non-union labor: that this was the recognized condition by the 
trade unions: that Mr. Phillips and Mr. Efross before signing 
the agreement for the painting work discussed this: that Mr. 
Efross represented to Mr. Phillips that he was a union man and 
worked only union men: that those representations induced the 
William S. Phillips Company to enter into the contract with 
Mr. Efross, and further that Mr. Efross mad|e a separate 
collateral agreement with the William S. Phillips Company 
that he would work only union men on that job, to which tender 
the plaintiff objected on the ground that this question had 
already been decided by the Presiding .Justice in his written 
memorandum of May 8th, 1931. The objection of the plaintiff 
was overruled, and the court permitted the defendants 
f>5 to make their tender, but refused to permit such 
evidence to be introduced, and stated that he would 
adhere to his original decision contained in his iliemorandum 
of May 8th, 1931, to which ruling the defendants then and there 
noted an exception. 

The defendants further noted exception to the fillings of the 
court contained in the memorandum opinion of May Sth, 
1931. holding that the employment of non-union men was not 
an interference as contemplated by the contract. 

Thereupon the defendant called as witness*:* Arthur T. 
Tucker, who testified he was employed by Williajn S. Phillips 
Construction Company as an inspector of painting, and that 
at the time Mr. Efross stopped work that he did not check the 
work that he had don**, but went over the building to get a 
rough estimate, and that Mr. Efross had completed one-third 
of his job. 

On cross-examination, he was unable to testify accurately 
as to what work was to be done under the contract, and what 
actually had been done under the contract, and, further, that 
he kept no records of what work Mr. Efross did. 


The defendants then called as witnesses, Ernest Ball, time 
keeper, employed by William S. Phillips Construction Co. on 
the Harvard Hall Apartment House, Richard C. Roberts, 
bookkeeper, John A. Breen, an employee* of William S. Phillips 
Construction Co. on the Harvard Hall Apartment House, to 
produce certain records and time sheets of the construction, 
and who testified, over objection of plaintiff, td> which the 
court reserved his ruling, that the total cost of labor to com- 
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pletc the painting, after Mr. Kfross stopped work, was $10.- 
671.21, and for material, $3,611.06. making a total cost to 
complete the work of S14.1S2.27. and that this amount, to¬ 
gether with the sum of S3.Ooo.27. which had already boon paid 
to Mr. Kfross. meant that the defendants had expended the 
sum of SI7.237.64 for the painting work. 


Whereupon the defendants rested, and the court directed the 

framing of the Decree appealed from. 

Be it further remembered that the foregoing contains the 

substance of all the evidence given at the hearing of this cause 

and all the exceptions stated to have been taken by the attor- 

novs for the defendants which wore so taken and were 
% 

66 duly allowed and noted by the court, and in order that 
each and everyone thereof may bo preserved and made 

of record this statement of evidence is duly stated, approved 
and signed, and ordered to be made of record in the above- 
entitled cause this 26th day of September. 1931. 

Bv the (’ourt: 

.IESSK C. ADKINS, 

./ nstiee. 

Approved. 

MILTON I). CAMPBELL 

Attorney William S. Phillips Ponstnidion Co. 

FORD am) DROVE. 

By M. I). (\ . 

Attorneys Harvard Hall .1 part tn< nt House Com pan y . 

SIMON. KOKNIOSBKROKR. YOl'Nd A: BRKX. 

Attorneys David hjross. 

67 [Endorsed:| In Equity. No. 60.267. David Efross. 
trading as Apex Decorating Company. Plaintiff, v. Wil¬ 
liam S. Phillips (’oust met ion ( Mmpany. a ('orporat ion: Harvard 
Hall Apartment House Co., a Corporation, et ah. Defendants. 
Statement of Evidence. Law offices of Simon. Koenigsberger, 
Young A: Brez. Woodward Building, Washington, I). C. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6626. Win. S. Phillips Construction Company and 
Harvard Hall Apartment House Company and Knited States 
Fidelity A: Cuaranty Company, surety, appellants, vs. David 
Efross, trading as Apex Decorating Co. ('ourt of Appeals, 
District of Columbia. Filed Oct. 19, 1931. Henry W. Hodges, 
Clerk. 
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Xo. 552G. 


Wm. S. Phillips Constiuvtion Company and 1|Iarvard 
IIall Apautment House Company and |United 
States Fidelity and Guaranty Company,| Appel- 
louts , 


vs. 


David Efross. Trading as Apex Decorating C( 

A ppellee. 


MPA NY, 


STATEMENT OF THE CASE. 

This case is here on appeal from a filial decree of 
the Supreme Court of the District of Columbia in 
favor of David Efross, the plaintiff in the Court below, 
now defendant in error, in the sum of Five thousand 
four hundred and fiftv-three and GO/lOO {dollars 
($5,453.60) for labor and material furnished by 
Efross in and about the construction of Harvard 
Hall Apartment House. 

On or about November 28, 1928, Win. S. Phillips 
Construction Company, a corporation as contractor, 
and William S. Phillips and Harvard Hall Apart- 
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mont House Company as owners, entered into a con¬ 
tract whereby the Phillips Company agreed to fur¬ 
nish labor and material to build Harvard Hall Apart¬ 
ment House for the sum of Six hundred and fifty 
thousand ($650,000) dollars, which sum was to be 
paid in instalments as the work progressed. The con¬ 
tract provided that the work was to be completed 
within nine months from the date of contract (see 
Article 2 of contract liled as a part of record). 

Article 21 of the (General Conditions of the above 
mentioned contract provided as follows: 

“If the contractor should neglect to prosecute 
the work or fail to perform any provision of this 
contract, the owner, after three days written no¬ 
tice to the contractor, may, without prejudice to 
anv other remedv In* mav have, make good such 
deficiencies and may deduct the cost thereof from 
the payment then or thereafter due the contrac¬ 
tor. provided, however, that the architect shall 
approve both such action and the amount charged 
the contractor." 

On March 28, 1929, the Phillips Company as con¬ 
tractor and defendant in error. Trading as Apex 
Decorating Company as sub-contractor, entered into 
an agreement whereby defendant in error agreed to 
furnish labor and materials to do the painting in and 
upon said Apartment House for the sum of Twelve 
thousand six hundred and seventy ($12,670) dollars, 
payments to Ik* made on the basis of 90 per cent of 
the labor and materials actually delivered to the 
building on the 12th day of each month, payable on 
the 23rd day of said month and 90 per cent of the 
labor and materials actuallv delivered to the building 

• V J 

on the 28th day of each month, payable on the 8th 
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day of the following; month, less all previous pay¬ 
ments; tlie final payment of 10 per cent retained on 
previous payments to be made within thirty days of 
the completion and acceptance of the building by the 
architect. (See paragraph 7 of amended bill of com¬ 
plaint and Sec. 4 of said contract filed as plaintiff’s 
“Exhibit 1.”) 

The contract between the Phillips Company and 
Efross contained the following provisions: 

Section 3: “The sub-contractor agrees to com¬ 
plete the several portions and the whole of the 
work herein sublet by the time or times follow¬ 
ing: As rapidly as conditions on the job permit 
and in such manner as not to interfere with the 
work of other contractors.” 

Section 5: ‘‘The contractor and sub-contractors 
agree to be bound by the terms of the agreement, 
general conditions, drawings and specifications 
as far as applicable to this sub-contract:” 

The sub-contractor agrees— 

(a) To be bound to the contractor bv the terms 
of the agreement, general conditions, drawings 
and specitications, and to assume toward him all 
the obligations that he by those documents, as¬ 
sumes toward the owner.” 

At the time the contract between the Phillips Com¬ 
pany and defendant in error was signed it 
was the custom for union contractors to em¬ 
ploy only union men in the District of Columbia. 
Defendant in error was a union man and hejd him¬ 
self out as such. (See paragraph 8 Answer 6f Wm. 
S. Phillips Construction Company’s answer, R. 10, 
11.) He was a member of the Local Painters Union; 
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there were certain regulations governing the union 
and he abided by those regulations: those regulations 
forbade the employment of non-union men. (R. 23) 

Defendant in error began work under his contract 
about 1 lie beginning of April, 1929, and continued 
working under bis contract with the Phillips Com¬ 
pany until August 10, 1929. 

On or about August 9, 1929, defendant in error be¬ 
came involved in a dispute with his union and on Au¬ 
gust 10, 1929, the union called his men out on a strike, 
leaving him without any union men. (See amended 
bill of complaint paragraph 8 (R. (>) and paragraph 
8 of the answer of Wm. S. Phillips to amended bill 
of complaint (R. 10, 11).) 

On August 10 and 11, 1929, defendant in error 
offered to defendant Wm. S. Phillips Company, to re¬ 
sume work on August 12 with non-union men but 
the Phillips Company refused to permit him to put 
non-union painters on the job because at the time of 
the signing of the contract, defendant in error was 
advised that only union labor could be employed on 
the job and it was only after defendant in error as¬ 
sured the Phillips Company that he would employ 
only union men that he was awarded the contract, 
and because on August 10, 1929, when the union 
painters refused to continue working for defendant in 


error, he well knew that sub-contractors having charge 
of the brick work, the concrete work, the iron work, 
the plumbing and heating, the plastering, the electri¬ 
cal work and the tile work, all employed union men 
and all of said subcontractors had a large number of 
men employed in and upon said building, and in ad¬ 
dition thereto the Phillips Company had at that time 
about 250 Union carpenters working in and upon said 
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building and defendant in error well knew that if 
he was permitted to put non-union painters on the 
job all the other union men employed on the job 
would quite work and prevent the Phillips Company 
and the subcontractors from carrying out their con- 
tracts, which defendant in error knew would be a vio¬ 
lation of his agreement with the Phillips Company to 
complete the work on said building in such “manner 
as not to interfere with the work of other contrac¬ 
tors/’ (See paragraph S of answer of William S. 
Phillips Company to Amended bill of complaint (R. 
10 , 11 ).) 

At the hearing of the case in the Court below de¬ 
fendant in error was asked the following question on 
cross-examination: 


“Mr. Efross, as a union man at that t 
vou gone on the building with non-union 


the members of the so-called Washington Trade 
Council would have pulled their men off in sym¬ 
pathy would they not? Answer: Some of the 
trades which are affiliated with the pointers.” 
(R. 33) 


me, had 
painters 


On August 10, 19*20, the owner of the buil 
vised the Phillips Company verbally that if 


ling ad- 
kvork on 


the building stopped, it would after three dak's notice 


in writing take over the work and complete 


the job 


as provided by the terms of the contract between the 
owner and the contractor, and on August M2, 1929, 
the Phillips Company received written notice to that 
effect from the owners. (See paragraph $ of the 
answer of William S. Phillips Company to amended 
bill of complaint, K. 11.) 

On August 12, 1929, defendant in error again went 
to the job. Ilis men were there but were not work- 
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ins;. Ho made no attempt to resume work, but aban¬ 
doned the job. The Phillips Company put the men 
formerly employed by defendant to work later that 
day. (R. 32) 

On August 16, 1929, defendant in error tiled in the 
Office of the Clerk of the Supreme Court of the Dis¬ 
trict of Columbia a notice Xo. 12,741, of his inten¬ 
tion to hold a mechanics lien against the interest of 
'William S. Phillips ("oustruction Company, Harvard 
Hall Apartment House Company and 'William S. 
Phillips in the real estate and building above re¬ 
ferred to for the sum of $9,614.73, for labor and ma¬ 
terial furnished of which notice a copy was duly 
served upon the Harvard Hall Apartment House 
Company on September 11, 1929. 

Thereafter defendant in error, trading as Apex 
Decorating Company tiled suit in the Supreme Court 
of the District of Columbia against William S. Phil- 
lips Construction Company, Harvard Hall Apartment 
House Company, ct ah, to enforce his alleged lien, 
said suit being Equity Xo. 50,257. (See Amended bill 
of complaint, R, 2, 3, 4, 5, 6, 7. S.) 

William S. Phillips Construction Company and 
Harvard Hall Apartment House Company tiled sepa¬ 
rate answers to the amended bill of complaint. (See 
Answer of William S. Phillips Construction Company 
to amended bill of complaint, R. 9, 10, 11, 12, 13, 14 
and answer of Harvard Hall Apartment House Com¬ 
pany to amended bill of complaint, R. 15, 1(5. 17, 18. 
19.)* 

On June 8, 1931, defendant Harvard Hall Apart¬ 
ment House Company as principal and United States 
Fidelity and Guaranty Company as surety, tiled in 
the Court below an undertaking conditioned as re¬ 
quired by Sec. 1254 of the Code of Law for the Dis- 



trie! of Columbia, to pay any judgment whic 
be rendered in the cause below. (R. 23) 

At the hearing of the case in the Court bel 
liam S. Phillips Construction Company offj< 
introduce evidence tending to prove the f 
facts: 


h might 


ow Wil- 
ered to 
blowing 


“That at tlie time the contract between plaintiff 
and defendant was made it was notorious and 
known to both plaintiff and defendant that large 
construction work in the District of Columbia had 
to be done by either union or non-union labor. 
Doth could not work on tilt* same building, and it 
was necessary for contractors to determine with 
which class of labor they would perform any 
given contract. 

That said defendant entered into a contract to 
build the apartment house in question. He elected 
to build it with union labor and the job was 
known to the building trades as a union job. 
Plaintiff was a union man; held himself out as a 
union man, and he knew that the job was known 
in the building trades as a union job. 

That said defendant talked with plaintiff con¬ 
cerning the painting contract and asked him if 
he was a union man. That plaintiff told said de¬ 
fendant that he was a union man and that ff given 
the contract he would employ only union men on 
the job. On the strength of those representations 
plaintiff was awarded the contract. If plaintiff 
liad not been a union man, and had not repre¬ 
sented that he would perform the work under 
the contract with union labor, he would not have 
been awarded the contract.” (R. 33-34) 

The question of admitting testimony which said 
defendant offered to introduce was argued before Mr. 
Justice Adkins and in a memorandum opinion the 
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offer of evidence was refused on the ground that it 
tended to charge tin* terms of the written contract to 


which ruling an exception was noted by the defen¬ 
dants and allowed by the Court. ( P. 20-21) 

Thereafter at an adjourned hearing, held on June 
5, 1921, the!defendant again offered to introduce tes¬ 
timony of William S. Phillips, a witness previously 
sworn, tending to support tin* following facts: 

That at the time tin* contract between plaintiff and 
defendant was entered into, the plaintiff was a mem¬ 
ber of the local union and that according to the rules 
of the union, could employ only union men; that 
plaintiff had knowledge of those conditions; that he 


had knowledge of the fact 


that all the other trades 


employed by William S. Phillips Construction Com¬ 
pany were members of the union, and that tin* plain¬ 
tiff was unable at tin* time tin* contract was stopped 
to go on with union men. 

That in 192S and 1929, at the time this contract be¬ 


tween the William S. Phillips Construction Company 
and the Harvard Hall Apartment House Company 


was being performed, then* were two classes of work¬ 


men—one class belonging to the union and tin* other 


being non-union labor; that this was tin* recognized 
condition by the trades union: that Mr. Phillips and 
Mr. Efross before signing the agreement for the 
painting work discussed this: that Mr. Efross repre¬ 
sented to Mr. Phillips that he was a union man and 
worked only union men; that those representations in¬ 
duced the William S. Phillips Company to enter into 
the contract with Mr. Efross, and further that Mr. 


Efross made a separate collateral agreement with 
the William S. Phillips Company that he would work 
only union men on the job, to which tender the plain- 



tiff objected on the ground that this question had 


already been decided by the presiding justic 


written memorandum of May 8th, 1931. The objection 


of the plaintiff was overruled, and the Court 


e in his 


permit¬ 


ted defendants to make their tender, but refused to 


permit such evidence to be introduced, and st; 


ted that 


he would adhere to his original decision contained in 
his memorandum of May Sth, 1931, to which ruling 
the defendants then and there noted an exception. 

Defendants further noted exception to the ruling of 
the Court contained in the memorandum opinion of 
May 8th, 1931, holding that the employment of non¬ 
union men was not an interference as contemplated 
by the contract. 

The painting was completed by the William S. 
Phillips Construction Company at a cost of $1.0,671.21 

amount 
isly been 
7,237.34, 


for labor and $3,511.06 for material, which 
together with the $3,055.27 which had previou 
paid to defendant in error made a total of $1 
total cost of painting, which amount was $4,567.54 in 
excess of the contract price*. (R. 35-36) 

CONCLUSIONS OF LAW. 

The Court below found for the plaintiff am} signed 
the following conclusions of law: 


)s (V>n- 
■ excuse* 
'ete the 
(* nlain- 


1. That the defendant Wm. S. Philli 
struct ion Company without just cause oi 
refused to permit the plaintiff to comp 
performance of the agreement between th 
tiff and said defendant. 

2. That the plaintiff is entitled to aj decree 
against the defendants Wm. S. Phillips ("ou¬ 
st ruction Company, Harvard Ilall Apartment 
House Company and tin* United States Fidelity 


i 
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and (iuarantv Companv. for tlie amount of eicpt 
thousand, five* hundred and eiirfit and 87/100 
dollars i(S<S,f)0S.S7), expended hy the plaintiff, 
less the amount of three thousand, lifty-tive and 
27 100 dollars (Sd,O.V).27), paid to the plaintiif 
by the defendant Win. S. Phillips (’oust met ion 
Company, to wit, the sum of five thousand, four 
hundred fiflv-three and (>0 100 dollars (•>">,- 
4’).*). (JO), with interest thereon from August 10, 
1.029.) 


The defendants Win. S. 1 > hll 1 i]>s (’oustruction Com¬ 
pany, Harvard Hall Apartment House Company and 
the United States Fidelity and (iuarantv Company, 
their surety noted an exception to the Finding of 
Facts numbered .*•> and 4. and to the conclusions of 
law numbered 1 and 2. (IP 27) 


ASSIGNMENT OF ERRORS. 

The Court erred. 

(1) In decreeing that the plaintiff have and recover 
of the defendants Wm. S. Phillips Construction Com¬ 
pany, Harvard Hall Apartment House* Company and 
the United States Fidelity and (Iuarantv Company 
the sum of sb,47)2.GO. 

(2) That the Court erred in its conclusion of Law 

numbered I, namclv: “That the defendant without 

* 

just cause or excuse refused to permit the plaintiff 
to complete the performance of the agreement be¬ 
tween tin* plaintiff and said dfendant. 

(2) That the Court erred in its conclusion of Law 
numbered 2, namely: “That the plaintiff is entitled 
to a decree*." 

(4) In refusing; to permit tin* defendants Wm. S. 
Phillips Construction Company and Harvard ITall 
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Apartment House Company to introduce testimony 
showing the custom of Union Members in deploying 
only Union Men. 

(5) In refusing to permit defendants to introduce 
testimony showing that plaintiff before the (contract 
was signed and during the time he workecj. was a 
member of the Local Painters Union and held himself 
out to be a member of said union to the defendant 
Wm. S. Phillips Construction Company. 

(6) In refusing to permit defendants to introduce 
testimony to show that plaintiff before the signing of 
the contract had told the Win. S. Phillips ('oustruc¬ 
tion Company that he would employ only union 
painters and that while plaintiff worked on tlie build¬ 
ing he employed only Union Painters. 

(7) In finding that the employment by the plaintiff 
for non-union painters when all of the other work¬ 
men were union members and when such employment 
would provoke a strike of the other men, was not an 
interference as anticipated by the provision of the 
contract, ‘‘shall complete the job as rapidly as con¬ 
ditions on the job permit and in such manner as not 
to interfere with the work of other contractors. 

(8) In not finding that Plaintiff was unable to com¬ 
plete his contract. 

(9) In refusing to allow Defendants to set off the 
cost of completion by tin* Wm. S. Phillips Construc¬ 
tion Company against the claim of tin* Plaintiff. 

(10) In refusing to allow Defendants to cross- 
examine Plaintiff as to Union rules and regulations 
governing the employment of Union Men. 

The assignments of error, ten in number, mav be 
grouped for the purpose of argument as follows: 
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ARGUMENT. 

1. Assignments Xos. 1, 2, ‘5, 8, 9. 

2. Assignment Xo. 4. 

M. Assignments Xos. 5 and 0. 

4. Assignment Xo. 7. 

5. Assignment Xo. 10. 


The question involved is: Could defendant in 
error, who was a union man and a member of the 
Local Painters Union, and held himself out as such 
in order to obtain tin* contract, when both he and the 
Phillips Company knew that there was a well known 
custom or usage in the District of Columbia for 
union men to employ only union men: when the rules 
and regulations of the Local Painters Union forbade 
the employment of non union men: when both defen¬ 
dant in error and the Phillips Company knew that 
the Local Painters Union was affiliated with the 
Washington Trades Council and that if non union 
painters were put on the job every union affiliated 
with the Washington Trades Council would call their 
men out on a strike, after he had secured the con¬ 
tract and had become involved in a dispute with Id- 
union and his men had been called out on a strike, 
insist upon carrying on the work under his contract 
with non union men and thereby bring about a gen¬ 
eral strike, when his contract provided that he would 
carry on the work under his contract in such manner 
as not to interfere with the work of other contrac¬ 
tors. We do not think he could. 

First. There was an implied provision in the 
contract that defendant in error would employ only 
union men, due to the fact that he held himself out to 


the Phillips Company as a union man and told that 
company that if given the contract he would employ 
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only union men on the job, and that it* lie jiad not 
been a union man and had not so held | himself 
out he would not have been given the contract. Thi: 
implied provision was binding; upon defendant in 
error. 

“There are many terms not actually expressed 
in the offer which are implied by law and which 
are as binding* on both parties after the accep¬ 
tance as though actually spoken or written into 
the contract. A contract it mav he said includes 
not only what the parties write down or say but 
also those things which the law implies as a 
part of it, and likewise all matters which both 
parties intend to express but do not." (\ 3. Vol. 
13, page *271, Subject “ Tnexpressed Tortus.’’ 


The instant case we think is very similar in point 

to the case of Bradlev v. Washington, Alexandria 

• * 

and Georgetown Steam Packet Company, 13 Peters 
89. The contract between Bradlev and the Steam 
Packet Company was in the form of a letter from 
Bradley to the Steam Packet Company offering to 
hire the steam boat Franklin and a letter from the 
Company to Bradley accepting the offer. Th<j> letters 
were as follows: 

“I agree to hire tin* Steamboat Franklin until 
the Sydney is placed on the route, to commence 
tomorrow 20th inst. at $35.00 per day cleifr of all 
expenses other than the wages of Captain 
Nevitt,” 


To this letter the Company replied: 

“On the part of the Washington, Alej 
and Georgetown Steampacket Company 


Ixandria 
|l agree 




14 


to the terms offered by Win. A. Bradley Esq. 
for the use of the Steamboat Franklin until the 
Sydney is placed on the route to potomac Creek 
which is $.*).').00 per day clear of all expenses 
other than the waives of Captain Xevitt, which 
are to be paid by the Company.’* 


Before the Sydney was put on the route the 
Franklin was laid up because of ice. Bradley noti¬ 
fied the Company that he would no longer need the 
Franklin and the Company later sued him for .<>.">.()() 
per day from the date of the last payment until the 
Sydney was put on the route. 

The Court said: 


“We think we can lay down this principal as 
the just result. That in divine,- effect to a 
written contract, by applying' it to its proper 
subject matter, extrinsic evidence may be intro¬ 
duced to prove the circumstances under which it 
was made: whenever, without the aid of such 
evidence such application could not be made in 
the particular case. 

Now had the evidence been received, it would 
have disclosed the following state of facts: that 
the route mentioned in the contract was one on 
which the plaintiff in error transported pas¬ 
sengers and also the mail; that the steamboat 

Svdnev, mentioned in the contract was designed 
• • * 

to perform the service and that the Franklin was 
wanted for the same purpose; that the Sydney 
was then at Baltimore, for the purpose of being 
fitted with her engine and equipment: that al¬ 
though the transportation of passengers and the 
mail was carried on, by the plaintiff in error, in 
a steamboat, whilst the river was open: yet when 
the river was closed by ice so that navigation 
was obstructed, tin* plaintiff in error then trails- 
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ported passengers and mail all the way bv land 

to Fredericksburg; that when the river was thus 

obstructed, the plaintiff in error could not and 

did not use a steamboat and that all of these 

facts were known to the defendant in error”. 

We think that this evidence ought to have been 

received because it would have tended to show, 

bv the circumstances under which the contract 
% 

was made, what was the intention of the parties; 
and, in the language of the rule we liajve laid 

could 

j i 


down, that the contract without its aic 
not be applied to its proper subject matt 


er 


e Mfg. 


In the case In Re: Fierce Butler & Pierci 
Co., 231 Fed. 312 the Court said: 

“ ‘Expressed Contracts’ are where the terms 
of the agreement are openly avowed and uttered, 
while ‘implied contracts’ are such as are pre¬ 
sumed by the law from the nature of the trans¬ 
action; therefore, where a trustee in bankruptcy 
under order of Court, sent for publication to 
a newspaper a legal notice of sale of property 
there is an implied contract that the notice would 
be published at the customary rates for publi¬ 
cation of such notices and the Newspaper Com¬ 
pany which was directed in case of doubt to 
consult the trustee cannot having published the 
notice as a display advertisement instead of a 
legal notice recover extra compensation.' 


See also Wheeling and L. E. R. Co. 

pent or, 218 Fed. 273. 

Wildman Mfg. Co. v. Adams Top 
Mach. Co., 149 Fed. 201. 


I /1 

i\ Car¬ 


er 


“What is implied in an express contract is as 
much a part of it as what is expressed.” j 
Grossman v. Schcnker, 206 X. Y. 466. 


i 
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In Railway Co. v. Gaffney, 65 Ohio State 104, 114 
the Court said: 

“But contracts that are true contracts are fre¬ 
quently termed implied contracts, as where from 
the facts and circumstances a Court or jury 
mav infer as a matter of fact, that a contract 
existed between the parties, explanatory of the 
relation existing between them, such implied con¬ 
tracts are not generally different from expressed 
contracts: tin* difference exists simply in the 
mode of 1 proof: Express contracts are proved by 
showing that the terms were expressly agreed 
upon by the parties whilst in the other case the 
terms are inferred as a matter of fact from the 
evidence offered of the circumstances surround¬ 
ing tin* parties, making it reasonable that a con¬ 
tract existed between them bv that understand- 
* > 

mg. 


Second. There was a well known custom or usage 
in the District of Columbia, at the time the contract 
was made, for union contractors to employ only 
union men. 

This custom or usage was one of the circumstances 
surrounding’ the parties to the transaction and was 
presumably in their minds when they made the con¬ 
tract and in contemplation of law the custom was 
written into the contract. 

In Van Xess v. Pacard, 2 Peters 157, where one 
of the questions involved was whether it was com¬ 
petent to establish by usage and custom in Wash¬ 
ington for tenants to make removal of a building 

during the term which thev had erected for trade 

*• » 

purposes the Court said: 
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“Every person under such circumstances is 
supposed to be conusant of the custom and to 
contract with a tacit reference to it." 

And in Robinson v. U. 8., 13 Wallace 363: 

“In the absence of an express directioiji on the 
subject, extrinsic evidence must of necessity be 
resorted to in order to find out which mbde was 
adopted by the parties, and what extrinsic evi¬ 
dence is better to ascertain this from th|an that 
of usage. If a person of a particular occupation 
in a certain place makes an agreement by virtue 
of which something is to be done in that place, 
and this is uniformlv done in a certain wav bv 

* * i 

persons of the same occupation in the same place, 

it is but reasonable to assume that the [parties 

contracted about it and specified no manner of 

doing it different from the ordinary onel meant 

the ordinary one and no other one should be 
« — 

followed. Parties who contract on a subject mat¬ 
ter concerning which a known usage prevails by 
implication incorporate the usage int <|> their 
agreements if nothing to eontrarv is sai< 

See also: 

Renner v. President, Directors and Ccjmpanv, 
Bank of Columbia, 1) Wheat. 381. 

United States Dailv Publishing Uorp., ^9 App. 
I). C. 34. 

Bragg v. Blitz, 7 D. C. 105. 

Short sleeves v. Capital Traction Co., 2|8 App. 
D. C. 365. 


In the case of United States v. Kerr, 196 F 
the Court said: 


ed. 503 


stances 


“The custom was one of the circuny 
surrounding the parties to the transaction and 
was presumably in their minds when thet made 
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the contract and in contemplation of law the 
custom was written into the contract." 


And in “The Venezuela," 



Fed. 



“A common and well known usage or custom 
in respect to the subject matter of a contract, 
may he read into a contract as an implied term. 
Citing Peterson v. Cedar Loirs, 1-7 Fed. 868." 


In the case of Lilian! vs. Kentucky Distilleries 

% 

and Warehouse Association, 134 Fed. 168, the Court 
said: 


‘‘Evidence of a custom or usage is admissible 
to annex to the contract incidents which it is 
supposed the parties intended to tacitly annex, 
unless the words used necessarily exclude the 
operation of the custom or usage." 


In Hinton v. Locke, 5 Hill (X. V.) 437 the Court 
said: 


“Fsage can never be set up in contravention 
of the contract but, when there is nothing in the 
agreement to exclude the inference, the parties 
are always presumed to contract in reference to 
the usage or custom which prevails in the par¬ 
ticular trade or business to which the contract 
relates and the usage is admissible for ascer¬ 
taining with greater certainty what was intended 
by the parties." 

And in Barton vs. McKelwav, 22 X. J. L. 165 the 
Court said: 


“It is well settled law that contracting parties 
are always presumed to make their contracts with 
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reference to the general custom and usage that 
appertains to the subject matter of their con¬ 
tract. It is sufficient it* the custom is kiuHvn, uni¬ 
form and not contrary to law.” 

‘ 

THIRD. When defendant in error abandoned the 
contract because lie was unable to continue with union 
men, the Phillips Company rightfully took charge and 
completed the work in accordance with the plans and 
specification. 

In the case of Standard Construction Company vs. 
Jeunesse, 140 Ky. 833, the Court said: 

“If the appellee violated his contract in the 
respects named, appellant rightfully took charge 
and completed tin* work and it should have been 


allowed on its counter claim the amount 
ably and in good faith expended to comp] 


Sec* also: 


reason- 
let e it." 


Lupton v. Auto Club of America, 225 C. S. 489. 

Olnev A’ Warren v. Daniel Birdsall & Cc. et al., 
151 X. Y. S. 907. | 

Scammon v. L)enio, 72 Cal. 393. 

Hottel v. The Poudre Valley Reservoir Com¬ 
pany, 41 Col. 370. 

Wells v. Board of Education, 78 Mich. 200. 

Further, there is no contention that the Phillips 
Company did not spend the amount it claimed |o have 
spent to complete the painting. Nor is thejre any 
evidence to show that the amounts spent fof labor 
and material were not reasonable. The wofk was 
com]doted with the men formerly employed by jEfross 
who worked for the same wages paid by him, and it 
is reasonable to suppose that it cost the Ifhillips 
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Company no more to complete the work than it would 


have cost EtYoss. 


The cost of labor and material to 


complete the 1 painting exceeded the balance which 
Efross would have received had he completed the 
work, hence there was nothing due him from tin* 
Phillips Company after the work was completed. 

Furthermore, the Phillips Company, not only com¬ 
pleted the work economically but by so doing saved 
damages which would have resulted from a tie up in 
the work. 


ASSIGNMENT OF ERROR NO. 4. 


In Refusing to Permit Defendants Wm. S. Phillips 
Construction Company and Harvard Hall Apart¬ 
ment House Company to Introduce Testimony 
Showing the Custom of Union Members to Em¬ 
ploy Only Union Men. 


The only question here involved is whether or not 
the Court below erred in refusing to permit defen¬ 
dants to introduce testimonv showing a custom among 
union members to employ only union men. 

Evidence of such custom or usage should have been 
admitted, for if there was such a custom or usage 
defendant in error and the Phillips Company entered 
into the contract for the painting in question with re¬ 
spect to the custom and the custom was written into 
the contract. This view is supported by the case of 
United States Publishing Corp. v. Nichols, f>9 App. 
I). C. o4. in which case Mr. Associate Justice Kobb 
said: 


“Not onlv does the record show that this cus- 
tom was universal among publishers employing 
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union printers but it shows in addition tha]t plain¬ 
tiff in error was fullv advised of it when! it eni- 

* 

ployed defendant in error. So we have n^)t only 
a custom so old, notorious, definite and ijnifonn 
as to be binding on those within its purview but 
one admittedly known to plaintiff in crijor and 
with reference to which plaintiff in error con¬ 
tracted. * * *” 

And in Van Xess v. Pecard, 2 Peters 137: 


44 Every person under such circumstances is 
supposed to be conusant of the custom land to 
contract with a tacit reference to it.” 


And in Kobinson v. U. S., 13 Wallace' 363: 

“Parties who tract on a subject concerning 
which a known usage prevails by implication 
incorporate the usage into their agreements if 
nothing to the contrary is said”. 


And in United States v. Kerr, 196 Fed. 503!: 


“The custom was one of the circumstances sur¬ 
rounding the parties to the transaction and was 
presumably in their minds when they imjde the 
contract and in contemplation of law the custom 
was written into the contract.” 


See also— 


The 44 Venezuela,” 173 Fed. 834. 

Renner v. President, Directors and Company, 
Bank of Columbia, 9 Wheat 581. 

Bragg v. Blitz, 7 D. C. 105. 

Short sleeves v. Capital Traction Co., 28 App. 
D. C., 365. 
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ASSIGNMENT OF ERROR NO. 5. 

In Refusing- to Permit Defendants to Introduce Tes¬ 
timony Showing that Plaintiff Before the Contract 
Was Signed and During the Time He Worked 
Was a Member of the Local Painters Union and 
Held Himself Out to be a Member of Said Union 
to the Defendant Wm. S. Phillips Construction 
Company. 

ASSIGNMENT OF ERROR NO. 6. 

In Refusing to Permit Defendants to Introduce Tes¬ 
timony to Show that Plaintiff Before the Signing 
of the Contract Had Told the Wm. S. Phillips 
Construction Company that He Would Employ 
Only Union Painters and that While Plaintiff 
Worked 1 on the Building He Employed Only 
Union Painters. 

The question involved is: Should testimony have 
been admitted tending to prove that before the con¬ 
tract was signed and during the time he worked on 

V V 

the building, defendant in error was a union man 
and a member of the Local Painters Union and held 
himself out ho be a union man and member of the 
union, to the Phillips Company; that he told the 
Phillips Company that he would employ only union 
men and while he worked on the job he did, employ 
union men, to prove as an implied term of the con¬ 
tract, that Efross agreed to employ only union men. 

Having held himself out as a union man and a mem- 

V. 

her of the local union whose rules and regulations 
forbade the employment of non-union men, and hav- 
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ing obtained the contract on tlie strength of his being 
a union man, there was an implied term of 1 ljio con- 
traet that he would remain a union man until be com 
])leted the work under his contract. 

The testimony referred to above should have been 

* 

admitted in accordance with the principle laid down 
in the case of Bradlev v. Washington, Alexandria 
and Georgetown Steam Packet Company, 13 Peters 
72, “that in giving effect to a written contract, by 
applying it to its proper subject matter, extrinsic 
evidence may be introduced to prove the circum¬ 
stances under which it was made, whenever without 
the aid of such evidence such application could not 
be made in the particular case,” to show the circum¬ 
stances under which the contract was made. 

See also— 

Pierce, Butler and Pierce Mfg. Co., 231 Fed. 
312. 

Wheeling and L. E. R. Co. v. Carpenter, 21.S 
Fed. 273. 

Wikiman Mfg. Co. v. Adams Top Cutting Ma¬ 
chine Co., 149 Fed. 201. 

Railway Company v. Gaffnev, (55 Ohio State 
104, 114. 

“What is implied in an express contract is as 
much a part of it as what is written.” 20G 
X. Y. 466. 

Had testimony been admitted sufficient to jprove 
an implied provision in the contract that only union 
painters would be employed on the job, the Court 
below could have ordered the contract refornjed to 

. i 

express the true intention of the parties. Sandlers v. 
Monroe, 56 App. D. C. 132. 
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Furthermore testimonv that defendant in error 
was a union man and hold himself out as such should 
have been admitted on the ground that he bein'** a 
union man was presumed to have entered into the 
contract with reference to the custom that union 
members employed only union men. 


United States Daily Publishing Oorp. v. 

ols, 59 App. D. 0. 34. 

1’. S. vs. Kerr, 19(5 Fed. 503. 

“The Venezuela," 173 Fed. 834. 

Lilian! v. Kentuckv Distilleries and 
house Association, 134 Fed. 1(58. 


1C11- 


W 


are- 


ASSIGNMENT OF ERROR NO. 7. 

In Finding that the Employment by the Plaintiff of 
Non-Union Painters When All of the Other 
Workmen Were Union Members and When Such 
Employment Would Provoke a Strike of the 
Other Men Was Not an Interference as Antici¬ 
pated by the Provisions of the Contract “ Shall 
Complete the Job as Rapidly as Conditions on 
the Job Permit and in Such Manner as Not to 
Interfere With the Work of Other Contractors.'* 

The question involved is: Would the employment of 

non-union painters on the job, and thereby bringing 

about a general strike bv defendant in error, who 
* • 

held himself out as a union man and a member of the 
Local Painters Union, and bv so holding; himself out 
obtained the contract, have been a violation of the 
provision, contained in the contract that he would 
complete the job 4i as rapidly as conditions on the 
job permit and in such manner as not to interfere 
with the work of other contractors". 
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We think the Court below took too narrow! a view 
of tlie above mentioned provision of the cjontract. 
Undoubtedly it covered the sequence in wliicli the 
different brandies of work should be performed, but 
the meaning: is not confined to that. The Phillips 
Company and defendant in error were both familiar 
with conditions in the building business, ijnd un¬ 
doubt edlv had in mind everv contingencv tlia't might 
cause an unreasonable delay in performing the work 
under the painting contract or in interfering with 

the work of other subcontractors. Thev both knew 

% 

that it was a union job, they both knew that if non¬ 
union painters were put on the job other union men 
would quit, they both knew that a genera} strike 
would make it impossible for defendant in error to 
complete the work under his contract and they cer¬ 
tainly had in mind that defendant in error, who was 
a union man and held himself out as such, and a mem¬ 
ber of a union whose rules and regulations forbade 
the employment of non-union men, would remain on 
such terms with his union that he would be permitted 
to use union men. 

If we apply the rule laid down in the case of Brad¬ 
ley v. Washington, Alexandria and Georgetown Steam 
Packet Company, 13 Peters 81), the Court shouljd place 
itself in the position of tin* Phillips Company and 
defendant in error at the time they made tjie con¬ 
tract, and what was that situation? The jjfiiillips 
Company were building an apartment hou^e with 
union labor; many if not all of the mechanics em¬ 
ployed on the job were members of union affiliated 
with the Washington Trades Council; the j{>b was 
known to the buildings trades as a union job; there 
was a custom or usage that union members would 
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employ only union men; defendant in error was a 
union man and a member of the Local Painters 
Union which union was affiliated with the Washing¬ 
ton Trades Council; that if non-union painters were 
put on the job all unions affiliated with the Washing¬ 
ton Trades iCouncil would call their members out on 
a general strike; that in construction work the com¬ 
pletion of each branch of the work is dependent upon 
the completion of one or more other branches of the 
work. This was especially true of the painting, some 
of which is the last work to be done in building an 
apartment house, all of which was known to both the 
Phillips Company and defendant in error. Further¬ 
more they knew that if non-union painters were put 
on the job a general strike would be called and it 
would be impossible for defendant in error to com¬ 
plete his contract as other branches of the work upon 
which the completion of the painting depended would 
be brought to a standstill. 

It was a 'matter of common knowledge that one of 

the greatest and most common causes of delav in 
• • 

construction work was strikes, and it is but reason¬ 
able to suppose that the parties to the contract in¬ 
tended the above-mentioned provision in the contract 
to provide against just such a contingency as actu¬ 
ally arose. 

ASSIGNMENT OF ERROR NO. 10. 

In Refusing to Allow Defendants to Cross-Examine 
Plaintiff as to Union Rules and Regulations Gov¬ 
erning the Employment of Union Men. 

The only question involved is should the defen¬ 
dants have been permitted to cross-examine Efross 
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as to union rules and regulations governing the em¬ 
ployment of union men. 


Efross had testified on direct examination 


that he 


had become involved in a dispute with the unton and 
his men had been called out on a strike. Defendants 
should have been permitted to cross-examihe him 
for the purpose of showing that there was a| custom 
in the District of Columbia for union contractors to 
employ only union men and further that there was 
an implied provision in the contract that Efross, 
who was a union man, a member of a union whose 
rules and regulations forbade the employment of non¬ 
union men, and who held himself out as a union man, 
would employ only union men. 

Bradley v. Washington, Alexandria and 
Georgetown Steam Packet Company, 13 
Peters 89. 

Kenner v. President, Directors and Company 
Bank of Columbia, 9 Wheat. 581. 

Kobinson v. U. S., 13 Wallace 33(J. i 

United States Dailv Publishing Corp., 59 App. 
D. C. 34. 

Bragg v. Blotz, 7 I). C. 105. 

United States v. Kerr, 196 Fed. 503. 

“The Venezuela,” 173 Fed. 834. j 

Appellants therefore respectfully submit that for 


the foregoing reasons the Court erred in refu 

C 1 V 1 

admit evidence. 


ising to 


First. Of a custom among union members |to em¬ 
ploy union men. 


Second. That defendant in error before the con¬ 
tract was signed and during the time he worked on 
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the building was a member of the Local Painters 
Union and held himself out to be a union man to the 
Wm. S. Phillips Construction Company, and told the 
Phillips Company that he would employ only union 
men. 


Third. The 
of law 1 and 2, 


Trial Justice erred in his conclusions 
and the case should be remanded. 


Charles E. Ford, 

Bernard L. Grove, 
i Milton 1). Campbell, 

Attorney* for 

Wm . S. Phillips Construction Company and 
Harvard Ilall Apartment House Company . 
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Statement of the Case. 

The statement of the appellants as to the signfng of 


the agreement entered into between the appellant 
S. Phillips Construction Company and the ap 
contained in their brief is correct. But practical 


Wm. 
pellec 
Iv all 


Lr 
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of the statements of fact, beginning on the last para¬ 
graph of page 5 and extending through pages 4 and 5 
of the appellants' brief, are not contained in the state¬ 
ment of evidence, but are apparently averments con¬ 
tained in .tin* appellants' answers to the amended bill 
of complaint, none of which were proven at trial. 
None are contained, either in the statement of evidence 
( R. ’ll) or the court's finding of fact (R. ‘da). 

In order to eliminate all unnecessary argument as 
to what facts won* proven in the case, the appellee 
will quote the entire portion of the statement of evi¬ 
dence dealing with the vital issues in this case, as 
same is verv brief: 


“.He [appellee] further testified that there¬ 
after around the beginning of April, 1020, that 
he commenced the painting of said apartment 
house and continued said work up to the tenth 
day of August, 1020. and that in doing said 
work he expended for labor and material the 
sum of $8,508.87, and produced books and 

records to verifv this amount, and that there 

% 

had been paid to the plaintiff on account of 
his contract the sum of $3,055/27. 

“The witness further testified that on August 
10,1020. he had become involved in a dispute with 
the painters' union and that the painters' union 
called off the members of their trade working on 
the Harvard Hall Building: that 15 or 20 minutes 
after the calling of tin* strike he had a talk with 
Mr. William 8. Phillips, President of the William 
8. Phillips Construction Co., in which the follow¬ 
ing conversation took place: 
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“Q. Will you please relate what happened in 
that conversation? A. Mr. Phillips asked me 
what am I going to do now and 1 said i! would 
proceed with non-union men Monday morn- 
iiii*;—50 men. 

“Q. What did Mr. Phillips say? A. He said, 
‘I cannot let vou do it, because the other rades- 
men will strike.’ 

“Q. Was anything discussed at that time about 
tin* resumption ot* the work by union lalx r? A. 
Well. I made the surest ion, 4 If you will dive me 


time I will straighten it out with the union be¬ 
cause the union did not take the proper action.’ 
“Q. What did lie say ? A. I le said he couldn’t 


wait and he said In* had men all prepared Jo take 
the job over. 

“Q. When did this conversation take jplace ? 
A. There and then. 

“Q. He said he had men prepared to go on 
with the job ? A. Yes. 

i 

“That thereafter on the following Sunday 
night, August lltli, 19-9, he had the following’ 
conversation with Mr. Philli]is: 

“Q. What conversation took place? A. The 
same question : ‘What am I going to do?’ 1 said, 
‘I can either proceed with non-union men or 
straighten it out with tin* union, I am sure, if I 
telegraph headquarters.' 

“( t ). What did Mr. Phillips say at that time? 
A. He said, ‘I cannot wait to do it with union 
men.’ 

“That thereafter he reported on the job (m the 
following Monday morning between 7 :M0 anjl S:()() 
o’clock, to see whether he would lx* permitted to 
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continue tin* work. Ho wont straight wlioro ho 
kept liis paints and brushes and found tho door 
open and that there was a man named Tuekor 
who was a paint inspector on the job cheeking up 
the material and there wen* men sitting there 
wait ini*' to resume tin* job; there were about fif¬ 
teen men, the same* who had boon working for 
him : they didn't have their overalls on yet and he 
found out that they resumed work later that 
mornini*'. 

“t’pon cross-examination the ]>lai 11 1iIT ad¬ 
mitted that at a meeting of tin* local union a strike 
had been called by tin* union and that on Satur¬ 
day, August 10, tin* painters left the job and that 
hi* was unable, at that timo, to continue with union 
men. lie admitted that he was a member of the 
local union, and t hereupon the quest ion was asked 
tin* plaintiff, * 1 >o you live up to all their rules and 
regulationswhich question was objected to on 
tin* grounds that it was immaterial and irrele¬ 
vant, to which objection the court made the fol¬ 
lowing inquiry of tin* defendant *s counsel: 


“ 11 )o you propose to show that tin* striko had 
beenealled by tin* union and it would 1 k* a viola¬ 
tion of the union rules to no on with the work?' 
to which counsel for the defendant answered in 
the affirmative, 'fin* court then stated that it 
would allow tin* plaintiff to answer tin* question 
subject to tin* objection noted by counsel, which 
objection was later argued and t In* object ion sus¬ 


tained, to which ruling defendants then and t here 
noted an except ion. "file plaint iff test i tied further 
on cross-examination that there were certain reg¬ 
ulations govern ini*' the union: that he abided by 
those regulations: that these regulations forbade 
the employment of non-union members: that 


after the calling of the strike lie remained in the 
union : that he was present at the meeting of Au¬ 
gust d, 1920, when the union voted to strike, 
which he opposed: that at the time the men were 
taken from the building it would be impossible 
for him to continue with union painters. 

“Thereupon the following question was asked 
Mr. Kfross: j 

“( t >. Mr. Kfross, as a union man at thajt time, 
had you gone on the building with noii-union 
painters the members of the so-called Whshing- 
ton Trade Council here would have pulled their 
men off in sympathy, would they not ! Aj Some 
of the trades which are afliliated wii h the 
painters." 

There are no other facts contained in the statement 
of evidence regarding tin* stoppage 1 of the work and 
the 1 circumstance's surrounding same* other than the 
offers of the* appellant William S. Phillips ('oust ruc¬ 
tion Company to introduce ceTtain ewidenee (lb 3M), 
which offers are set forth in full in tin* statement of 
ovideiK*e (R. M4, Mb). 

ARGUMENT AND AUTHORITIES. 

While* the* appellants have* file*< 1 1e*n assignmehts of 
error, there are* only five distinct questions involved in 
this cast*: 


1. Did the* court err in holding that the* e*v 


deuce 


sought to be* introduced by the appellants se*t fehdh in 
their assignment of errors 4, b ami b was inadmissible? 


2. I)ie 1 the court err in finding that the* propose 
ployment by the appellee of non-union painter 


d eni- 
> was 
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not an interference as anticipated l>y the provisions of 
the contract “shall complete the job as rapidly as con¬ 
ditions on the job permit and in such manner as not to 
interfere wit h the work of ot her cent motors *'! 


7>. 1 >i( 1 the court err in not finding that the appellee 
was unable to coni])lete his contract l 

4. I >i<l the court err in refusin'*; to allow appellants 
to set-off the cost of completion by the William S. Phil¬ 
lips Construction Company against the claim of the 
appellee ! 

7>. hid tlie court err in refusing to allow the appel¬ 
lants to cross examine the appellee as to union rules and 
regulations governing tin* employment of union men! 


I. 


Did the court err in holding that the evidence sought 
to be introduced by the appellants set forth in their 
assignment of errors 4, 5 and 6, was inadmissible? 


The written opinion of the presiding justice in this 
case (1\. ‘2U, 21, 22) amply disposes of the contentions 
of appellants. 

The principle stated in the case of Seitz r. Brewers 
Ref rigerat ing Machine (*o.. 141 C. S. .*>10, oil), 7)17, upon 
which the trial court relied, is again stated in clear and 
forceful language in the more 1 recent case of Caflisch 
r. Humble, 27)1 Fed. 1. where the court used the fol¬ 
lowing language: 


“The rule is fundamental that when the terms 
of a contract are full and unambiguous, as were 
those of the contract under consideration, parol 



negotiations between the parties, anterior to, or 
contemporaneous with, the execution of the in¬ 
strument, are to be regarded as either merged 
in it, or concluded by it, and parol evidence is 
incompetent to show terms and conditions at 
variance with, or in addition to, a written agree¬ 
ment which the parties agreed to verbally, prior 
to, or at the time the contract was reduced to 
writing, but which were not inserted in Ihe in- 
st rument/’ 

See, also : 

Purity Ice Co. r. Hawley Furnace Co., lilf App. 

D. c. :m. 

The appellants rely chiefly on the case of Bradley 


r. The Washington, Alexandria and Georgetown 1 
Company, decided in 1S.*>P, and reported in 1M P 


> acket 
jet. S!). 


A careful ])erusal of that case will show that it merely 
holds that parol evidence is admissible to exp ain a 
latent ambiguity. That proposition may be a sound 
one, but it is not tin* issue here. There is no amb guity 
in this contract which would bring the rule into opera¬ 
tion, as the contract is a full, complete and final state¬ 
ment of the whole of the ttransaction between these par¬ 
ties. The appellants are not attempting to explain by 
parol tin* meaning of any ambiguous clause or phrase 
in the contract, but an* simply trying to add a nCw re¬ 
strictive* clause to a written paper which shows on its 
face that it was intended to be* a complete and final 
statement of tin* whole transaction between! the parties. 
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IT. 

Did the court err in finding that the proposed em¬ 
ployment by the appellee of non-union painters was 
not an interference as anticipated by the provisions of 
the contract “shall complete the job as rapidly as con¬ 
ditions on the job permit and in such manner as not to 
interfere with the work of other contractors”? 


Tin* eontraet between the appellant W illiam S. Phil¬ 
lips ('mist met ion ('ompany and the appellee is drawn 
on the printed standard form of snh-eont raet approved 

bv tin* National Association of Builders' Fxchanges. 
• * 

ete. (K. 8). The following portion of section .*> of said 
contract (piloted in appellants' brief is printed: 


“Section o. The Subcontractor agrees to com¬ 
plete the several portions and the whole of the 
work herein sublet by the time or times follow¬ 
ing: 

(Here insert tho date or dates and if there 
be liquidated damages state them.)" 


Then in 1 typewriting the following words were in¬ 
serted : 


“As rapidly as conditions on the job permit 
and in such manner as not to interfere with the 
work of other contractors." 


From this it is quite clear that this provision deals 
with the time in which the work is completed and has 
nothing to do with the kind of labor to be employed. 
11 simply means that the subcontraetor is to do bis work 
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in the necessary sequence; to begin tlie work at 
proper time and to complete it in the proper timej. 




was 


III. 

Did the court err in not finding that the appellee 
unable to complete his contract? 

The court did not err in not finding that the appellee 
was unable to complete his contract. In the first place 
it is not denied that the appellee was ready and willing 
to complete the job with non-union labor as he had the 
right to do under tin* terms of his contract (see Argu¬ 
ment 1). Kven if he did not have the right to complete 
the job with non-union labor, the court was still correct 
in refusing to find that the appellee was unable to com- 
plete his cont ract. 

The contracts under which this work was done 
(I\. 8, h\ 14) contain the following provision (article 
ill of main contract, R. 14): 

“Art. 21. 77/e On'iH'r's lii (flit tn do Work .— 
If the (’outraetor should neglect to prosecute 
the work properly or fail to perform any pro¬ 
vision of this contract, the Owner, after three 
davs' written notice to the Contractor lliav, 
without prejudice to any other remedy he piay 
have, make good such deficiencies and biay 
deduct the cost thereof from the payment then 
(>r thereafter due the Contractor, provided, 
however, that tin* Architect shall approve both 
such action and the amount charged to the 
(’out ract or." 

which becomes a part of the subcontract, pursuant to 
which this work was done, in accordance with section 1 
of said subcontract (R. 8). 
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It will he noted that the owner, under this provision, 
is given tlie* ritclit to resume the work or make good 
deficiencies only ‘‘after three days' written notice to 
the contractor". The statement of evidence does not 
show any written notice was given. The work was 
resumed hy appellant W illiam S. Phillips Ponstruc¬ 
tion Company on Monday, August 12, 1020, tin* next 
working day after the strike was called (K. M2), not¬ 
withstanding; the fact that fifteen or twenty minutes 
after the strike was called on August 10, 1020, .appellee 
offered to 1st raighten the matter out with the union if 


he were given time hut the appellant William S. 
Phillips (hmst ruction Company said it could not wait 
and had men prepared to take over the joh (R. M2). 
Again the following day (Sunday, August 11, 1020), 
appellee told appellant William S. Phillips Construc¬ 
tion Company that he was sure that lie could 
straighten the matter out with the union hy telegraph- 
iii v U‘ union headquarters, hut was again told that the 
appellant William S. Phillips Construction Company 
could not wait ( R. M2). Had tin* appellant William S. 
Phillips Construction Company given the appellee the 
time that ho was entitled to under the terms of the 


contract, he might have been able to straighten out his 
trouble with the union hy telegraphing headquarters, 
as he offered to do (R. M2), and might have been able 
to resume the work with union men, within the three- 


day period that he was entitled to under the contract. 
Instead of giving tin* appellee this time the appellant 
William S. Phillips Construction Company made ini- 
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mediate plans to complete the job and resumed jvork 
on same the following working dav, Mondav, August 

p • • 7 j 

12, 1029. The court, therefore, could not find that the 
appellee was unable to complete his contract as he| was 
not ven the opportunity to do so. 

IV. 

Did the court err in refusing to allow appellants to 
set-off the cost of completion by the William S. Phillips 
Construction Company against the claim of the ap¬ 
pellee? j 

The court did not err in refusing to allow appellants 
to set-off the cost of completion by the William S. 
Phillips Construction Company against the claim of 
the appellee. 

'Flic argument of the appellant is based upon the 
theory that the appellee abandoned the contract 
whereas the court specifically found that the appellant 
William S. Phillips Construction Company, without 
just cause or excuse, refused to permit the appellee to 
complete the performance of the agreement between 
them. 1 suppose the appellants will concede that if the 
court's finding is correct that tliev would not be 
entitled to a set-off and that the appellee would be 
entitled to a decree for what he had expended in good 
faith for labor and materials furnished on the job 
which was all that the court allowed him (R. 2b, 27). 
There is no contention made that the amount expended 
by the appellee was an unreasonable or excessive 
amount. 
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V. 

Did the court err in refusing to allow the appellants 
to cross-examine the appellee as to union rules and 
regulations governing the employment of union men? 

This object ion is not a sound one. Tile appellants 
complain because the court held that the following 
question they asked the appellee was immaterial and 
irrelevant : 

“Do you live up to all their [ t lie Union | rules 
and regulations F' 

It is obvious that such a question is entirely irrele¬ 
vant jmd immaterial. Furthermore, the statement of 
evidence shows ( K. Mb) that the appellee testified (on 
further cross-examination 1 ’ * that there were 

certain regulations governing t he union; that he abided 
by those regulations; that these regulations forbade 
the employment of non-union members: * * V’ 

The question is not only immaterial and irrelevant 
but the appellee answered same. 

Conclusion. 

For the reasons stated, it is respectfully submitted 
that the decree should be affirmed. 

Respectfully submitted, 

MORIMS SLMOX. 

LAWRHXFH K<>KXIGSBKRGER, 
KUGHXF YOUXd, 

SKLld U. BR FZ, 

Attorneys for Appellee. 
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